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Introduction

Foreign investment is developing a social conscience. One approach to furthering the work in making economic development
sustainable and requiring corporations to behave as responsible social actors is enhancing the linkage of business and
human rights issues by way of international investment agreements (“IIAs”). A growing number of scholars have suggested
that investment is the newest mechanisms by which states, non-governmental organizations (“NGOs”), and other societal
stakeholders can hold corporations accountable. Notably, bilateral investment treaties are considered a useful tool in the effort
to foster corporate social responsibility (“CSR”) among the world's leading multinational corporations (“MNCs”) by virtue of

the two-way, legally-binding commitment made between state parties. 2

There are currently 3,304 IIAs, including 2,946 bilateral investment treaties (BITs) and 358 treaties with investment

provisions. 3  These investment treaties contain substantive provisions that oblige host states to provide foreign investors non-

discriminatory treatment, fair and equitable treatment, and adequate compensation in case of expropriation. 4  The economic
purpose of the BIT is to encourage foreign direct investment (“FDI”) between the two State- *102  parties, which hopefully

leads to economic growth for both State-Parties. 5  BITs also include an investor-state dispute settlement mechanism (“ISDS”)

that allows foreign investors to bring claims against host states before international arbitral tribunals. 6  However, currently
existing BITs do not provide the right for citizens of a host nation to submit a complaint to an investment tribunal alleging

potential human rights violations against MNCs. 7  As a result, FDI which financially enables corporations to pollute,
discriminate, or otherwise harm local stakeholders in a host nation generally is left undisturbed by the adjudication offered

by BITs. 8

Though FDI has undoubtedly fostered value-added benefits to the developing world, BITs have failed to hold MNCs accountable

in their current form. 9  FDI has been traced to horrific human rights abuses and environmental catastrophes, calling into

question the ethics of those enterprises which operate in developing nations. 10  The impact of foreign investors on societies,

workers, consumers, and the environment is not adequately covered by the existing generations of BITs. 11  The responsibility
for monitoring and improving corporate behavior has so far remained in the arena of voluntary initiatives, supported by NGOs

and corporate self- *103  regulation. 12  However, some nations, notably the Netherlands, Norway, and the United States, have
taken the initiative in up-ending this norm and are working to include sustainability and CSR in both their existing agreements
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and future BITs. 13  However, critics have noted that the 2018 Draft Dutch Model BIT is particularly inadequate in the areas
of sustainable development and creating a binding obligation on investors to conduct themselves in accordance with CSR

principles. 14  The United States and Norway, as well as the European Union, have similarly included CSR provisions in their

recent Model BITs and have been equally criticized for failing to effectively regulate MNCs conduct in the past and present. 15

This paper explores the tension between international investment law and CSR, analyzes the recent practice of reconciling
this tension through incorporating CSR provisions into investment treaties, and will analyze the successes, failures, and the
potential of national efforts to implement CSR into international investment treaties more effectively. Furthermore, this paper
proposes to solve the tension by advocating for the including of binding CSR provisions in BITs, the use of “no-lowering of
standards clauses” to export one nations' CSR standards to another, and ensuring that each BIT contains a free-standing article
that promotes the CSR of corporations, in combination with a number of amendments to core principles of the BITs.

In Part I, this paper details the historical background and significance of BITs and the various generations of BITs that have
governed IIL for the past five decades. In Part II, this *104  paper will examine soft law mechanisms that have been incorporated
into a host of international treaties, both binding and non-binding, and their effectiveness outside the scope of IIL. Part III
will analyze the model BITs of the European Union, Norway, the United States, and the Netherlands and whether the efforts
of those nations in attempting to incorporate sustainable investment and development has been effective. Finally, Part IV will
make a number of proposals regarding the best methods by which BITs can be strengthened to incorporate CSR and whether
the inclusion of CSR and sustainability provisions will become more commonplace in the future.

Part I. The Evolution of the BIT and the Rising Tension Between IIL and CSR

The first BIT was the 1959 treaty between Pakistan and West Germany. 16  The boom of foreign investments after WWII called
for global regulation in two dimensions: economic and social. In the economic dimension, there was a demand, especially by

developed countries, for a stronger mechanism at the international level to protect these investments. 17  After West Germany

ushered in the era of the BIT, many States saw the Pakistan-Germany BIT as a test case for providing that protection. 18  In 1965,
the International Centre for Settlement of Investment Disputes (“ICSID”) was established in response to the explosive growth

in international investment, thus creating an international dispute settlement mechanism to ensure investment protection. 19

The ICSID “serves as a dispute resolution protocol that States can incorporate into their BITs without having to rely on the

domestic courts of other States to resolve FDI *105  disputes.” 20  By 2016, the ICSID had administered approximately 70%

of all investment arbitration cases among signatory members. 21

Investors have responded to the increasingly commonplace occurrence of barrier elimination through BITs with substantial

FDI. 22  In 1990, the International Monetary Fund estimated $196.315 billion in FDI net inflows. By 2015, the estimate had

grown to $2.136 trillion. 23  By 2004, one-fourth of all BITs globally were between States of the Global South. 24

Many of the existing BITs are from the “First Generation” of investment treaties - namely, those entered into between 1959

and the early 1990's. 25  By and large, the first generation BITs reflect the demands of the major capital-exporting states in

the developed, industrialized world, such as the United States, the United Kingdom, West Germany, and France. 26  An almost
exclusive emphasis on the protection of the foreign investment was served by the conclusion of BITs that provided for the

substantive protection and promotion of investment. 27  Given the First Generation BITs' focus on investor protection, any
notion of CSR was peripheral at best, but generally non-existent. It was not until the early 1990's that a historical confrontation
between investment protection and the regulation of investors' social responsibilities took place during the negotiation for the



Lahey, Thomas 2/3/2020
For Educational Use Only

USING BILATERAL INVESTMENT TREATIES TO..., 15 Rutgers Bus. L....

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

Multilateral Agreement on Investment *106  (“MAI”). 28  The draft MAI was designed to serve as an investment protection

and promotion agreement based on earlier models of investment protection standards from first generation BITs. 29

The NGO community had become critical of the one-sided nature of the draft MAI due to focus on investor protection, without

an effort to regulate investor's social responsibilities. 30  Following an aggressive campaign by NGOs, some general provisions
on labor and environmental standards were incorporated into the preamble of the draft MAI, and some quid pro quo clauses,
including an additional labor and environment clause and a ‘no lowering of standards' clause, were proposed during the drafting

processes. 31  Although the negotiations of the MAI broke down in 1998 and the draft was never adopted, the success of including
environmental and labor issues into the draft has contributed to future reconciliation between investor protection and investor
regulation under the international investment regime, which led to the conception of Second Generation BITs.

The second, “newer” generation of BITs either contain individual investment chapters, have separate protocols on investment

attached to them, or include substantive provisions on investment protection and liberalization. 32  They embrace regional

agreements like NAFTA, 33  MERCOSUR, 34  or ASEAN, 35  or sectoral investment agreements like the Energy Charter *107

Treaty. 36  Second Generation BITs, in additional to an emphasis on market liberalization, began to recognize the need to provide
for sustainable development and international dispute settlement, such as NAFTA and the Energy Charter. A feature of NAFTA
is its more holistic approach to trade and the regulation of foreign investment, as evidenced by the preambular text to the treaty,

which seeks inter alia to “promote sustainable development; and protect, enhance and enforce basic workers' rights.” 37  Two

additional agreements to NAFTA, on specific social issues in the fields of environmental 38  and labor 39  cooperation, endorse

this approach. 40  Which brings us to the Third Generation.

In recent years, several countries and regions, including Norway, Canada, the Netherlands, and the E.U., have incorporated CSR
standards into their newly concluded investment agreements. Some states have been slow to join the trend of promoting CSR

in BITs for fear of “scaring off” potential foreign investors. 41  However, the development of foreign investments, particularly
since the Second Generation opened the discussion surrounding the behavior of corporate actors, has brought global awareness
of the significant social impacts of *108  multinationals in host states, especially in developing countries. In response, a series
of international instruments were drawn up to provide global codes of conduct for MNEs, such as the United Nations Global

Compact, 42  the Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy (ILO Tripartite

Declaration), 43  and the OECD Guidelines for Multinational Enterprises (OECD Guidelines). 44  These instruments are wholly

voluntary and have been criticized for lacking efficient enforcement mechanisms. 45

The idea that business and human rights are self-contained issues that operate in isolation from one another is becoming

less accepted. In the wake of the Rana Plaza disaster, 46  human trafficking allegations in the shrimp industry, 47  and recent

revelations that ExxonMobil executives were knowledgeable about human rights abuses in Indonesia, 48  it is becoming harder
to resist the idea that business and human rights issues should operate concurrently. Efforts to link business and human rights
in the past have been marred with the predictable derision from the corporate community, and investors are no different. States
and international organizations *109  have developed instruments aimed at regulating MNCs using both hard and soft law as
a means of imposing CSR standards on state and private actors alike.

II. Using BITs to Hold MNCs Accountable

A. Description of Bilateral Investment Treaties
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Understanding why BITs are becoming a popular vehicle through which to enforce social and environmental obligations against
MNC conduct requires an understanding of how BITs work and their most notable provisions. A BIT is a treaty between two
States, premised on a “grand bargain”: States promise to protect investment and, in return, they expect this promise to increase

the amount of foreign investment they will receive into the state. 49  The BIT ensures that investors of one State-Party receive

certain minimum standards of treatment when investing in the territory of the other State-Party. 50

When there is a violation of a BIT, a victim-investor can directly bring a claim against the State that violated the BIT. 51  Most
BITs have a dispute resolution clause that constitutes “a unilateral offer to settle disputes by arbitration, extended to the investor

by the state, and which the investor accepts by initiating arbitration under the treaty.” 52  Notably, investors have initiated the
vast majority of cases, with the few instances of host-state claims against foreign investors *110  being based on a contractual

relationship between the host-state and the investor and not on a BIT. 53

BITs confer foreign investors rights, and while the specific language of BITs vary, they tend to contain the following similar

provisions. 54  Most countries have a Model BIT which serves as a template and is typically used as a starting point to conduct
negotiations of new BITs. The following provision, taken from the United States Model BIT, is an example of rights BITs
commonly confer.

A “National Treatment” provision provides that foreign investors have the right not to be treated less favorably than domestic
investors in like circumstances: “Each Party shall accord to investors of the other Party treatment no less favorable than that
it accords, in like circumstances, to its own investors with respect to the establishment, acquisition, expansion, management,

conduct, operation, and sale or other disposition of investments in its territory.” 55

To summarize, BITs give foreign investors highly enforceable rights against the host-state, but provisions setting out investor

obligations to local stakeholders in a host nation are “virtually nonexistent.” 56  However, given that BITs are widely used and
investment arbitration tribunals are very effective, BITs may be a promising choice to serve as a mechanism for the promotion
of corporate social responsibility and the protection of human rights.

B. Defining Corporate Social Responsibility: Hard Law and Soft Law

Drafting CSR commitments has been memorialized in two forms: hard law and soft law. “Hard law” consists of legislative
materials, regulations, statutes, international treaties (including *111  BITs), and court rulings and refers to “legally binding

obligations that are precise and that delegate authority for interpreting and implementing the law.” 57  The challenge in
regulating MNC's using hard law is multifold. Domestic legislation can vary greatly from country-to-country. Additionally,

hard law agreements can be more difficult to adapt to changing circumstances. 58  Hard law is particularly problematic, some
scholars contend, where it presupposes “a fixed condition when situations of uncertainty demand constant experimentation and
adjustment, where it requires uniformity when national diversity is needed, and where it is difficult to change when frequent

change may be essential.” 59  In other words, hard law is inflexible, and significant amounts of political as well as economic
capital is needed in order to adapt hard law to contemporary circumstances.

On the other hand, hard law has many advantages. States tend to implement hard law where the “benefits of cooperation are

great” and the “potential for opportunism and its costs are high.” 60  Furthermore, hard law instruments allow states to commit
themselves more credibly to international agreements because they “increase the cost of reneging, whether on account of legal

sanctions or on account of the costs to a state's reputation where it is found to have violated its legal commitments.” 61



Lahey, Thomas 2/3/2020
For Educational Use Only

USING BILATERAL INVESTMENT TREATIES TO..., 15 Rutgers Bus. L....

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 5

Aside from domestic legislation and regulation, hard law is implemented via international treaties. State parties to a treaty

“routinely undertake obligations to enforce the treaty's *112  substantive rules within their national jurisdiction.” 62  Treaties
are ratified after a period of intense negotiations between participating states. Industry only peripherally participates in treaty

negotiations. 63  States are the exclusive parties to international treaties. However, treaties, particularly BITs, affect business

activity in substantial ways, as barriers to investment are reduced or eliminated altogether. 64  The use of BITs as a medium
for incorporating binding human rights commitments into domestic law has the added benefit of being an international treaty

which is directly aimed at regulating MNCs. 65

Soft law is another category of instruments used to regulate MNCs. Soft law is generally non-binding in the legalistic sense,
in that parties enter into soft law instruments voluntarily. Examples of soft law are the United Nations Guiding Principles

(“UNGP”) 66  and the UN Global Compact. 67  These are affiliations in which businesses participate on a volunteer basis and
generally the consequences are limited to expulsion and reputational harm. Because soft law agreements are generally entered
into among businesses themselves, provisions detailing liability are generally abstract. A common commitment participating

enterprises undertake is to “uphold *113  the human rights of workers” and to “apply the Pillars of the Guiding Principles.” 68

Such commitments do not entail much more than mere statements affirming certain principles, but the language of “binding
commitments” is a signal of the seriousness of the participants' commitments, since noncompliance entails greater reputational

costs. 69

Some soft law instruments carry significant incentives for MNCs to abide by its terms and alter behavior, like the UN Guiding
Principles on Business and Human Rights. The Guiding Principles enshrine (1) the State duty to protect, (2) the business duty
to respect, and (3) simplified access to remedy and liability to MNCs for their actions. The UN Guiding Principles require
businesses to report on their behavior and asks businesses to tailor their behavior so that it avoids adverse impacts throughout

its supply chain in connection with all stakeholders. 70  The Guiding Principles would require businesses to adopt specifically
tailored policies and procedures meant to further due diligence, stakeholder coordination and communication, and internal and

third-party impact assessments. 71  Finally, the Guiding Principles call on businesses to participate in State-adopted National
Action Plans so that best practices and meaningful dialogue are able to take place at the State, enterprise, and stakeholder levels.
Incorporating the commitments of the UN Guiding Principles into BITs - making its “soft” conditions “hard” - would usher
in significant obligations for foreign investors to abide by and would go a long way in ensuring accountability and preventing
harm caused by FDI.

Part III. CSR Provisions in Existing BITs: Strengths and Weaknesses

*114  States have sovereign rights to protect society and the environment in its territories from harm by foreign investors. 72

Nonetheless, their regulation on the social and environmental responsibilities of foreign investors may conflict with their
substantive obligations under investment treaties, including the non-discrimination principle, the fair and equitable treatment
standard and the compensation requirement for expropriation of foreign investments. For example, the non-discrimination
principle in IIL prohibits a host state from unreasonable differentiation between foreign investors and other similar investors.
In investment treaties, non-discrimination is mainly reflected in two provisions: the national treatment (“NT”) provision and

the most- favoured nation (“MFN”) treatment provision, 73  which employ very similar language, except that MFN prevents

discriminatory treatment between foreign investors of different nationalities, 74  while NT prohibits discrimination between

foreign investors and domestic investors. 75  However, states' regulation on CSR issues usually uses a different basis of
comparison. For example, it is not uncommon that states' regulation in social and environmental realms may distinguish between
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different groups of enterprises based on their size and activities. *115  In 2014, the European Parliament and the Council
adopted the Directive on disclosure of non- financial and diversity information relating to CSR issues by large companies

and groups. 76  The directive only applies to large enterprises with more than 500 employees, leaving small and medium-sized

enterprises (SMEs) untouched. 77  Although domestic EU legislation has only imposed what has been described as asking for

the “minimum” set of requirements across the Union, 78  the EU has taken the global lead on incorporating CSR in its Member's
BITs.

A. The European Union

The EU has been rigorously involved in drafting investment treaties with a focus on corporate social responsibility. Most

recently, the EU, whose members are parties to over 1,200 BITs, has taken steps to solidify its members' investment policies. 79

When the Lisbon Treaty entered into force on December 1, 2009, the EU received exclusive competence over FDI. This includes
a transition of power to enter into BITs; the power EU members previously had to negotiate BITs with non-EU States has shifted
to the Union, however, member states with existing BITs which pre-date the ratification of the Lisbon Treaty can continue to

re-negotiate and update their existing instruments. 80

*116  On July 7, 2010 the European Commission released a draft Regulation and a Communication which proposes a

transitional arrangement for existing BITs, to be approved by both the EU Council and the European Parliament. 81  It would give
members temporary authority to maintain their existing BITs with non-EU countries, and to even negotiate new BITs. However,
the Commission would be able to withdraw that authority if it concluded that a member's BIT compromised the EU's investment

policy. 82  The Communication explicitly refers to the objectives of the overall European foreign policy, including the promotion

of the rule of law, human rights, and sustainable development, and also to the OECD Guidelines for Multinationals. 83

In 2011, the European Parliament published a resolution on the future EU investment policy, in which it calls for a CSR clause

“to be included in every FTA the EU signs”. 84  Following this policy, in recent years, the EU has included CSR provisions in its
newly concluded Association Agreements and Free-Trade Agreements (“Association Agreements”). Compared with bilateral
and multilateral investment treaties, these Association Agreements cover a much wider variety of topics, including political,
economic and social cooperation between the parties, which naturally makes Association Agreements a better platform for
reconciling investment protection and social interests than other investment agreements. In these Association Agreements, CSR
provisions are usually placed in the chapter on promoting trade/investment favoring sustainable development and in the chapter

on “cooperation on employment, social policy and equal opportunities”. 85

*117  The CSR provisions in the EU Association Agreements and FTAs impose the obligations to promote CSR at State parties
rather than directly at investors, and they all use non-binding, soft-law language to describe the state's obligation to promote
CSR. For example, the 2012 Colombia-EU-Peru FTA, in Title IX, which focuses on Trade and Sustainable Development, under
which Article 271 provides that the Parties “should strive to facilitate and promote trade and FDI in environmental goods

and services”, and that “[t]he Parties agree to promote best business practices related to corporate social responsibility”. 86

Similarly, Article 293 of the 2012 EU-Ukraine Association Agreement provides that the Parties “shall strive to facilitate and
promote trade and FDI in environmentally friendly goods, services, technologies and energies, and shall strive to facilitate
trade in products that contribute to sustainable development, including products “respecting corporate social responsibility

and accountability principles”. 87  In the 2016 EU-Kazakhstan Enhanced Partnership and Cooperation Agreement, Article 154
(entitled ‘Trade and investment promoting sustainable development’) provides that the Parties agree to promote “trade and
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investment in environmental goods and services and in climate-friendly products and technologies' and to promote ‘corporate

social responsibility practices”. 88

Unlike the above-mentioned agreements that generally mention “corporate social responsibility”, other EU Association
Agreements refer to specific International Corporate Social Responsibility (ICSR) standards. The 2014 EU-Georgia Association
Agreement, under the Title of “Trade and Investment Promoting Sustainable Development”, provides that the parties agree to
promote CSR, by reference to “relevant internationally recognised principles and guidelines, especially the OECD Guidelines

for Multinational Enterprises.” 89  The 2014 EU-Moldova *118  Association Agreement and the 2012 EU-Ukraine Association
Agreement refer to several ICSR guidelines, including the OECD Guidelines, the UN Global Compact, and the ILO Tripartite

Declaration. 90

These treaties have employed different enforcement mechanisms of CSR provisions. In some treaties, the CSR provision is
implemented in a soft and non-binding way. Under the 2012 Colombia-EU-Peru FTA and the 2012 EU-Ukraine Association

Agreement, for instance, the CSR provisions cannot be claimed under state-state arbitration, 91  though the implementation of

CSR can be monitored and facilitated in other soft ways, including consultations and an examination by a group of experts. 92

On the other hand, the 2014 EU-Georgia Association Agreement and the 2014 EU-Moldova Association Agreement do not

exempt the CSR provisions from state-state arbitration. 93  As a third case, although a dispute regarding the CSR provision could
be arbitrated under the 2016 EU-Kazakhstan Agreement, an arbitration result regarding the CSR provision is excluded from the

protection provided by the treaty's compliance procedure, including the remedies for non-compliance. 94

B. Norway Model BIT

Compare the EU Association Agreements with the draft version of the Norwegian Model BIT Agreement released to the public
in December 2007, which included the following in Article 31: “The Parties agree to encourage investors to conduct their
investment activities in *119  compliance with the OECD Guidelines for Multinational Enterprises and to participate in the

United Nations Global Compact.” 95  As is common among the newer generation of BITs, the draft Norwegian Model BIT

contains a “General Exceptions” provision in Article 24. 96  As it becomes increasingly common for states to expand on their
legitimate right to regulate for social or environmental purposes, governments have begun to provide exceptions to the general
prohibition on the imposition of performance requirements in many IIAs. When it comes to a measure that is “necessary” for
the protection of human, animal, or plant life or health, the host state government adopting the measure will have to demonstrate
that the otherwise BIT-inconsistent measure is reasonably available given the objective to be sought, i.e. reasonably necessary

and proportionate to the aim. 97  The Norwegian Model BIT's “General Exceptions Provision” is not specifically linked to
exceptions concerning the prohibition on performance requirements, such as the one found in the second paragraph of Article
8, which relates to “[a] measure that requires an investment to use a technology to meet generally applicable health, safety or

environmental requirements.” 98  The draft Norwegian Model BIT also provides for a separate cultural exception in Article 27,

which is “designed to preserve and promote linguistic *120  and cultural diversity, [and] cultural and audiovisual policy ...” 99

However, when it comes to the “non-lowering of standards”, paragraph 1 of Article 11 of the Model BIT states that “it is
inappropriate to encourage investment by relaxing domestic health, human rights, safety or environmental measures or labour

standards.” 100  Norway's Model BIT modeled this sentence almost verbatim after a similar provision in Article 1114(2) of

NAFTA and the U.S. Model BIT. 101  The NAFTA Article stipulates that “a Party should not waive or otherwise derogate from,
or offer to waive or otherwise derogate from, such measures as an encouragement for the establishment, acquisition, expansion

or retention ... of an investment of an investor.” 102
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Norway ultimately abandoned this draft and suspended its efforts to conclude new investment treaties, following criticisms by
NGOs and other groups that the draft did not go far enough to preserve host state regulatory authority over foreign investors,

and by businesses that the investor protections were not sufficiently robust. 103  Nevertheless, this draft underscored the fact that
investment treaties could be drafted to promote CSR on the part of investors, if the political will existed to do so; Specifically,

treaties could make human rights principles binding on covered investors, 104  and even establish a dispute resolution mechanism
pursuant to which *121  victims of investor human rights violations could pursue redress directly against the corporate

wrongdoer. 105

C. The U.S. Model BIT

The U.S. Model BIT, besides providing exceptions to the prohibition on performance requirements on environmental grounds

in Article 8(3)(c), 106  also incorporates two “non-lowering of standards” provisions. The language in Article 12 on “Investment
and Environment” and in Article 13 on “Investment and Labor” offers strident protection of environmental and social rights.
Paragraph 1 of Article 12 of the U.S. Model BIT states, with respect to protection offered by domestic environmental law, that
“each Party shall strive to ensure that it does not waive or otherwise derogate from ... such laws in a manner that weakens or
reduces the protections afforded in those laws as an encouragement for the establishment, acquisition, expansion, or retention

of an investment in its territory.” 107

There is a repetition of this text in paragraph 1 of Article 13 concerning domestic labor laws, with the additional requirement
that each party must not derogate from its domestic labor laws in a manner that “weakens or reduces adherence to the

internationally recognized labor rights referred to in paragraph 2.” 108  These two “non-lowering of standards” clauses in respect

of environmental protection and labour standards have already been incorporated into the U.S./Uruguay BIT. 109

*122  The U.S. Model BIT ties the fair and equitable treatment standard to “the customary international law minimum standard

of treatment of aliens,” 110  which is thought to be narrower than the standard developed and applied by arbitral tribunals. 111

Arbitration under NAFTA guidelines when the fair and equitable treatment standard is the focus of a dispute has produced some
interesting and, at time, incongruous results. As the tribunal in Biwater Gauff v. Tanzania stated:

[T]he purpose of the fair and equitable treatment standard is to provide to international investments treatment that
does not affect the basic expectations that were taken into account by the foreign investor to make the investment,
as long as these expectations are reasonable and legitimate and have been relied upon by the investor to make

the investment. 112

The host state may frustrate the foreign investor's expectations by enacting new legislation on investors' environmental

obligations. 113  Glamis Gold v. US is an illustrative example. Glamis was a Canadian company that mined gold on federal land
in southeastern California. Its open pit mining project was located in a culturally sensitive area where there existed designated
Native American sites. To protect cultural sites, the U.S. federal government denied the project based on the ‘undue impairment’
standard that was newly enacted in a solicitor's M-Opinion. This was, however, claimed by the foreign investor as a frustration
of its legitimate expectations, which were based on the preexisting mining law that adopts a less strict ‘unnecessary or undue
degradation’ *123  standard. The investor's argument was supported by the tribunal, which held that the shift in standards

‘represented a significant change from settled practice and, arguably, surprised Claimant.’ 114  Despite this, the tribunal held that
the adoption of the novel standard by the US government did not violate the FET clause, since the M-Opinion did not occasion
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‘a gross denial of justice, manifest arbitrariness, blatant unfairness, a complete lack of due process, evident discrimination, or

a manifest lack of reasons.’ 115  As the Glamis Gold result shows, investment treaties which specify the obligations investors
and MNCs must abide by has the benefit of interpretation and enforcement of domestic legislation enacted by a host state to
protect its social and environmental concerns.

D. Netherlands Model BIT

For comparison, the draft Dutch BIT has garnered much attention in the field of investment law. On May 16, 2018, the Dutch
Government published its new draft model which sought to strengthen the existing BITs, with particular attention paid to CSR
obligations of investors both within the Netherlands and abroad. The draft model is intended to replace the 2004 model BIT and
be used for renegotiation of the 79 existing Dutch BITs with non-EU countries and negotiation of future agreements. Critics

have noted that the draft “continues to fall short of the promised ‘policy reset’ that would put sustainable development first.” 116

Among the criticisms levied at the text of the draft is that it fails to tighten the loopholes which allow MNCs to establish
subsidiaries in the Netherlands for the purpose of availing themselves of Dutch law in order to bring claims against host States
for alleged violations of BIT terms. Verbeek and Knottnerus note that the Netherlands is ranked as the second most popular

home state from *124  where investors launch ISDS claims against other nations. 117  To prove their point, “Only 13 per cent
of these investors are in fact Dutch: 84 per cent of the claims come from non-Dutch companies and 3 per cent have an unknown

origin.” 118  Furthermore, “mailbox companies” - corporations with no substantial commercial or operational presence in the
Netherlands - have brought a staggering 77 per cent of all allegedly Dutch claims, prompting countries such as Bolivia, Ecuador,

India, Indonesia, South Africa, Uganda and Venezuela to unilaterally terminate their BITs with the Netherlands. 119

The Dutch Model BIT has worked to address this issue. Art. 1(b)(ii) requires legal persons to have “substantial business

activities” in the territory of the home state. 120  A footnote clarifies that indications of having substantial business activities
include a registered office and administration, headquarters and management, an office, production facility or research

laboratory, number of employees and turnover generated in the state. 121  The Dutch Model BIT also does not contain a state's
affirmative duty to regulate the social and environmental spheres via domestic legislation, but “continues to leave it to arbitrators
to determine, with wide discretion, whether a contested measure taken by a state Party falls within the definition of an action

necessary to achieve legitimate policy objectives.” 122  The authors criticize this omission by arguing that the Dutch Model BIT

“falls far short of Dutch civil society's demand to affirm *125  states' duty [] to regulate in the public interest.” 123  However,

the Dutch Model BIT does contain language which affirms the right to regulate in Article 2. 124

Another criticism of the Dutch Model BIT is that, while the draft model requires investments to have certain characteristics,
including a certain duration, a commitment of capital or other resources, the assumption of risk and the expectation of gain

or profit, a contribution to the economic development of the host state is notably missing. 125  Parties merely commit to a
“best-efforts” obligation to “strive to strengthen the promotion and facilitation of investments that contribute to sustainable
development” through consultations and exchanges of information regarding investment opportunities (Art. 3(3)), without

further clarification. 126  The authors describe the article on sustainable development “unjustifiably weak and lacking in
ambition” because it fails to mention the fundamental ILO Conventions, the Universal Declaration of Human Rights and the
Paris Agreement on climate change, and only states that “[p]arties reaffirm their commitments under these agreements insofar

as they are party to them (Art. 6.5)”, without requiring their ratification and implementation. 127  The Dutch Model BIT only
limits ISDS if it was procured “through fraudulent misrepresentation, concealment, corruption, or similar bad faith conduct

amounting to an abuse of process” (Art. 16(2)). 128  The authors insist that this limitation should have been extended to also
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include human rights obligations, labor and *126  environmental standards, and responsible business conduct in line with

sustainable objectives typically urged by social and environmental activists. 129

Finally, the Dutch Model BIT is critiqued as omitting binding language regarding CSR, whereby the text “merely reaffirms its
importance by encouraging investors operating in the territory or subject to the jurisdiction of a Party to voluntarily incorporate
into their internal policies those internationally recognized CSR standards, guidelines and principles that have been endorsed or

are supported by that Party (Art. 7).” 130  Advocates of the Dutch Model BIT note that the non-lowering of standards clause also
refers to sustainable development and social, labor, and environmental protections, and the text similarly empowers tribunals
to take into account an investor's non-compliance with the UN Guiding Principles on Businesses and Human Rights, and the

OECD Guidelines, when awarding compensation, pursuant to (Art. 23). 131

Part IV. Expanding Investor Obligations and Enhancing CSR in Investment Law

Having explained the general framework and central purpose of BITs, providing background on the strengths and weaknesses
of both hard and soft law, and analyzing existing BITs and balancing their successes and failures in addressing investor abuses
and holding MNCs accountable, this part will propose several recommendations to strengthening the role of human rights in
investment law. First, nations should strengthen their domestic laws on areas such as human rights, labor and environmental
regulations and ensure that corporations are held to high standards in these areas. Second, BITs should be used to further the
business and human rights agenda, particularly by incorporating soft law language into dual-binding provisions, so as to *127
“harden” the obligations, as well as pairing BITs with domestic legislation in order to make no-lowering of standards clauses
more effective. Third, investment arbitration should be open to all stakeholders impacted by FDI disputes to seek remedy,
including investors, the State, individual claimants and even NGOs who may seek relief on behalf of affected stakeholders
through amicus briefs. Finally, BITs should place a greater emphasis on sustainable development and demand real, impactful
obligations on investors and MNCs who operate in the host country, particularly if the BIT is among developed and developing
nations. Capital exporting nations must consider a number of factors when considering whether to engage in sustainable

development in capital importing nations, and BITs should reflect these considerations. 132

A. Strengthening Domestic Law

The risks to local stakeholders posed by foreign investment would be largely mitigated if either the investor's home state or
the host state enacted legislation imposing the obligation to respect key human rights and had domestic institutions capable of
holding the investor accountable for any violations.

Some attempts have been made in capital-exporting countries to adopt legislation seeking to ensure that corporations based
therein (or their foreign subsidiaries) comply with human rights norms in their operations abroad, but these have repeatedly

failed. 133  One obstacle to the *128  enactment of such legislation is that governments, particularly those in developing
economies, have limited resources and it is more difficult to collect information about firms' overseas operations than it is to

monitor their conduct domestically. 134  To be sure, some countries already regulate overseas conduct to the extent necessary

to address harms to which they assign a high priority, including anticompetitive behavior, 135  theft of trade secrets, 136  human

trafficking, 137  sex tourism involving children, 138  and bribery of foreign officials. 139  It stands to reason that the relevant
standards or practices would have more legitimacy if the host state itself adopted them, either on its own initiative or through
their inclusion in an international agreement between the two countries. For that reason, having the home state impose and
enforce the relevant human rights standards unilaterally is not optimal. However, when states enact domestic legislation, either
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in anticipation of or in response to participation in BITs, the legislation is made stronger *129  by virtue of its benefits flowing

in two directions and having the support of an international treaty enforcing its applicability. 140

There are a number of potential obstacles that hinder the success of domestic legislation. First, home state courts are not
particularly well suited to hear claims against MNCs based on human rights violations in other countries. For starters, all or
most of the witnesses and evidence in such cases is usually located in the host state and documentary or testimonial evidence

may be in a foreign language, making litigation in a home state court cumbersome in certain respects. 141  Furthermore, such
suits can be seriously awkward for a home state court to adjudicate, because there may be aspects of the case that impugn
a foreign government. In particular, such cases often involve contentions that the host state participated in or authorized the
alleged human rights violations, and if the home state court upholds these allegations - or even allows the case to go forward for

any length of time - it can strain diplomatic relations with the host state. 142  In fact, host states sometimes lodge formal protests
against such proceedings, and these complaints have, on occasion, prompted the U.S. State Department to urge a court in the

United States to  *130  dismiss the suit. 143  Finally, there may be a risk that home state courts will be biased in favor of the

MNC, which may be a large employer in the area or otherwise enjoy goodwill with the adjudicator. 144

As for host state laws and institutions, there are factors that currently inhibit host states' effective regulation of MNCs
that have the potential to be exceptionally difficult to address. Take, for example, the dependency that many developing
country governments have on revenues from MNC-implemented resource extraction projects. It may be impossible for these
governments to wean themselves from those revenues so long as the country bears a large foreign debt burden, which many

developing countries do. 145  Similarly, corruption in developing countries is unlikely to disappear anytime soon, considering

that it remains prevalent despite years of concerted international efforts to combat it. 146

*131  Even if a particular host state had both the means and the inclination to enforce the human rights obligations of foreign
investors, its courts may not be well-suited to hear the claims. Such a dispute has a distinctly international component, and
necessarily raises very sensitive issues, potentially placing a serious stigma on the accused investor. In such cases, the investor
can be expected to mount an aggressive defense, and may contend that it is being unfairly persecuted in the host state, thereby
creating tensions between the host state and its home country, or otherwise transforming the matter into an international dispute.
Domestic courts are not suited for such litigation, and nor should they be. These types of disputes ought to be settled by
international tribunals, specifically ones formed by BITs, not by domestic jurists who may not be trained in the intricacies
of international law. Though seemingly insurmountable challenges appear to be in the way of favoring domestic legislation
as an effective medium for enforcing substantive CSR obligations on investors and MNCs, this proposed solution should not
be viewed in isolation. Instead, domestic laws should be strengthened in connection with BITs, so both domestic courts and
investment arbitration tribunals have the tools necessary to more ably enforce social, labor and environmental standards, and a
state's citizens, as well as foreign investors and MNEs are made to abide by the same rules.

B. Incorporating the BHR Agenda into BITs and Increasing Access to Remedy

Given the growing recognition of the importance of human rights issues in international investment and trade law, this should
be used as a foundation upon which the scope of business human rights obligations can be built upon and expanded. Not only
are there numerous avenues to insert human rights considerations into BITs, but a reconfigured BIT can also meet many of
the BHR treaty proponents' goals.

*132  For one, a reconfigured BIT can help address some of the governance gaps that BHR treaty proponents argue have been
left as a result of the Guiding Principles. While states may be unwilling to enact or enforce corresponding domestic legislation
that implements the UN Guiding Principles, if they become party to a BIT that contains human rights obligations, they will be
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automatically beholden to these obligations in the context of foreign investment. 147  Moreover, to the extent that less powerful
states are the ones reluctant to implement the UN Guiding Principles, for example, using BITs to impose human rights obligations
on these states may be fruitful since there has been a marked interest by the more “powerful' states in increasing human rights
considerations in BITs and they may dominate the BIT negotiation process, particularly with “weaker' states, who are generally

in need of capital importation 148

Second, reconfiguring BITs would meet BHR treaty proponents' aims for transforming human rights obligations of business
into binding, or “hard,' law. As commentators have noted, BITs and investment arbitrations are one of the most prominent

sources of enforceable hard law for businesses. 149  Consequently, inserting human rights obligations of business into these
treaties “hardens' the obligations as well and reinforces their importance alongside state obligations to investors.

Finally, BHR treaty proponents have cited the need for access to effective remedies for human rights victims as a reason to enact
a BHR treaty. BITs offer one of the most robust vehicles from which an effective remedy can be sought-investment arbitration.
Unlike many *133  other areas of international law, investment arbitration provides an easily accessible avenue through which

BIT obligations can be enforced and which provides monetary compensation for failure to abide by those obligations. 150

While at present, investment arbitration mainly acts as a vehicle by which corporations and other investors can seek remedies,
a reconfigured BIT could provide access to remedies for more than just investors.

The avenues by which the BHR agenda can be adopted by BITs are numerous. Human rights observance can be included during

the initial drafting of the treaties or by revoking an existing treaty right before it is set to expire. 151  In addition, BITs can be

terminated at any time with the consent of all the treaty parties 152  and some BITs can also be terminated unilaterally at any

time after an initial term of the treaty has been completed. 153  Termination can, thus, provide further opportunities to redraft
IIAs to include human rights provisions. Moreover, UNCTAD reports that opportunities to revoke BITs before expiration or to
terminate them unilaterally at any time are increasing and expects around 1600 treaties that were eligible to be renegotiated at

the end of 2018. 154  Consequently, the time for inserting human rights provisions into BITs is ripe. In fact, there are a number of
different avenues by which human rights provisions can be inserted into BITs. These include the use of preambles or objectives,
substantive obligations, human rights chapters and alternative remedies.

*134  Preambles of BITs could include language such as recognition of: the importance of corporate social responsibility; 155

the need to realize investment objectives “without relaxing health, safety and environmental measures,” 156  the importance

of “internationally recognized labor rights,” 157  the undertakings in the United Nations Convention against Corruption, 158

and the fact that the protection and promotion of investment fosters sustainable development. 159  Furthermore, preambles
could acknowledge the importance of good corporate governance as well as affirm the need to require corporations to observe

internationally recognized standards of good corporate conduct. 160

A second avenue by which human rights observance by businesses can be inserted into BITs is by specifying substantive
obligations for investors that align with human rights protection. For instance, several BITs now include provisions entitled

“Corporate Social Responsibility.” 161  These provisions range in content from requiring the treaty parties to promote the concept
of corporate social responsibility to obliging treaty parties to encourage corporations to incorporate internationally recognized

standards of corporate social responsibility in their  *135  practices and policies. 162  In terms of which human rights should
form the catalogue of rights in the BITs, it is especially prudent to draw from areas of international law with a significant amount
of state consensus on these issues in order to bolster state support. Thus, rights should be drawn from the Universal Declaration

of Human Rights, 163  the United Nations International Covenant on Civil and Political Rights, 164  the ILO Declaration on



Lahey, Thomas 2/3/2020
For Educational Use Only

USING BILATERAL INVESTMENT TREATIES TO..., 15 Rutgers Bus. L....

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 13

Fundamental Principles and Rights at Work, 165  and the United Nations Framework Convention on Climate Change, each of

which has significant state support. 166  While not all of the rights from each of these treaties would be appropriate to include,

to the extent that the treaty right reflects customary international law 167  it should arguably be included as its universal nature is
more likely to find support from states. Support for these types of rights should also be more forthcoming from corporations since
the UN Global Compact, which enjoys strong corporate support, similarly draws its principles from the Universal Declaration

of Human Rights, the ILO, and from international environmental law. 168

*136  An alternative practice for increasing BHR content in BITs would be to add a human rights chapter, akin to specialized

labor or environment chapters that appear in modern FTAs. 169  This chapter could be used to delineate states' commitments to
the major international human rights treaties, outline areas in which BHR issues can be cooperated on and promoted by the state

parties, 170  as well as specify BHR obligations relating to trade and investment. A human rights chapter could further require
state parties to adopt, into their domestic laws, certain BHR obligations. Thus, states could be mandated or encouraged to ensure

that their domestic laws and policies provide for, and encourage, high levels of corporate respect for human rights 171  or be

required to adopt regulations governing corporate responsibility for human rights. 172  This would leave the onus on the state to
self-determine which regulations are necessary for corporations to respect human rights or the scope of corporate responsibility.

Finally, as BHR treaty proponents are eager to improve access to remedies for human rights victims, a remodeling of the dispute
settlement mechanism in BITs could provide a solution. Currently, in many BITs, investment arbitration only permits investors
to initiate actions against the state for breaches of treaty standards. Nevertheless, the process of investment arbitration could
be reconfigured to allow either individual claimants or states to pursue claims *137  against the investor for failure to comply
with the human rights obligations of the treaty. The award rendered could be in the form of monetary damages directly paid to
the victims or paid out to the state, which would then be in charge of distributing the remedy.

Alternatively, breaches of the human rights obligations imposed on investors could be remedied in the courts of the home
state of the investor or breaches of human rights obligations can be adjudicated through investment arbitration by way of the
state bringing a counter-claim in an investment dispute initiated by the investor. Besides relying on investment arbitration,
unique mechanisms for remedying human rights violations could be specified in the agreements themselves. For example, in
the TPP's Environment chapter, parties are required to “ensure that judicial, quasi-judicial or administrative proceedings for the
enforcement of its environmental laws are available under its law and that those proceedings are fair, equitable, transparent and

comply with due process of law.” 173  Alternatively, remedies for corporate human rights violations could be addressed through
a consultation process. The TPP's Labor chapter, for instance, provides that state parties may enter into consultations on any
matter specified in the laborr chapter, and if unable to resolve the matter through consultations, may seek the input of the Labour

Council-composed of governmental representatives from each state party-for assistance in its resolution. 174  Similarly, a BIT
could establish a Human Rights Council, composed of representatives from each state party, whose objective would include the
development of practices and policies relating to BHR issues, and to have this Council resolve BHR issues-through conciliation
or mediation-if state parties are unable to do so through consultations.

*138  Under any of these above-mentioned avenues, there is a growing consensus that BITs are an effective medium for
imposing CSR standards on investors and MNCs. By making “softer” obligations “hard,” investors and states would face
significant reputational costs for failure to comply, and even require a state to formally withdraw from the investment treaty,
which entails political and economic costs that few states, particularly developing nations, want to subject themselves to. As
a result, the promise of foreign investment may be too much of a temptation to prevent nations from entering into BITs with
substantive CSR obligations. And when states that investors want to enter ratify these BITs, investors and MNCs are left with a
choice of either doing business in a country which imposes significant CSR and BHR obligations, but also promises pronounced
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profits, or take your money elsewhere and continue investing in projects which may bring harm to local communities, which
carries associated reputational costs. If the trend continues, and more and more countries sign onto BITs with heightened CSR

standards, 175  investors may soon be left with little choice and positive changes soon realized.

C. Emphasizing Sustainable Development and Supporting Developing Nations

Sustainable development means pursuing economic growth in a manner that properly takes into account social and

environmental concerns. 176  Advocates of a development model suggest that BITs can incorporate these concerns by placing

obligations on investors, thereby correcting the *139  asymmetry that exists in current BITs. 177  For example, firms making
certain types of investments could be required to perform impact assessments that address likely effects on human rights and

the environment. 178  BITs could also require firms to agree to certain corporate social responsibility standards and provide

for various accountability mechanisms, including civil or criminal liability in the host or home State. 179  Naturally, challenges
remain.

For one, investors looking to export FDI to developing economies may be wary of the protections afforded to them and
the strength of the domestic institutions tasked with guarding their capital. Weak institutions tend to increase costs and

create inefficiencies for businesses in general, whether foreign or domestic. 180  Moreover, because capital exporting business
investments often result in costs associated with clearing additional hurdles generally found in developing nations, foreign
firms are “especially vulnerable to any form of uncertainty, including uncertainty stemming from poor government efficiency,

policy reversals, graft or weak enforcement of property rights and of the legal system in general.” 181  Thus, “the quality of
a State's institutions would be expected to affect the level of FDI at least at the margins, and the *140  evidence supports

such a relationship.” 182  However, if BITs carry corresponding obligations for State parties to reform their institutions, change
will follow. As the host State's environment for investment begins to improve, foreign investors should take notice and adjust
their investing decisions accordingly. Any resulting increase in FDI in this scenario would be more sustainable, because it
would be based on concrete progress in the host country rather than on the abstract signaling that the investor protection model
offers by the wording of IIAs. Once BITs could be shown to facilitate institutional reform on a consistent basis, the previously
limited signaling value would become more meaningful. In other words, “foreign investors could now more reasonably rely
on the signing of BITs to indicate that positive changes in the host State were forthcoming, and so the benefits of increased

investment could arrive before the changes themselves.” 183  While the ultimate shared goal of increasing FDI remains the same,

the proposed institutional reform purpose of BITs seeks to improve host State institutions as the means toward that end. 184

Professor Richard Chen suggests designing BITs to include commitments by developed States to provide conditional aid and

technical assistance to developing countries to promote the institutional reform needed to enhance FDI. 185  The provisions
would require a significant investment of resources by the developed State in particular, but they would have the potential

to trigger meaningful reforms and ultimately yield greater benefits for both sides. 186  Obtaining buy-in starts with giving the
recipient State a voice in shaping reform. This has the benefit of increasing the likelihood that the recipient State will actually
do the work of pursuing reform. *141  Such buy-in is critical because otherwise “recipient governments will do just enough

to guarantee a continued flow of revenue.” 187

Once buy-in is achieved, there must also be accountability, which requires monitoring and actual enforcement of conditions.
BITs have the potential to be a viable mechanism in ensuring investments earmarked for sustainable development are spent
properly. BITs represent a commitment to long-term economic cooperation, thereby creating the conditions for a more effective
partnership. The home State, seeking to cultivate a fertile foreign market for its capital-exporting investors, will have a more
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specific, vested interest in seeing aid succeed than a typical aid provider does. But this interest should not rest on terms provided
in an existing BIT. BITs providing for conditional aid should also include provisions on technical assistance. Technical assistance

is aimed at “helping develop human, institutional and regulatory capacities in developing countries.” 188  Activities may include
“drafting constitutions and legislation; advising on institutional reform; establishing new institutional frameworks; ... advising
on judicial reform; offering short training courses on specific legal topics; and providing ... guidance on legal education

generally.” 189  In other words, capital-exporting nations that aim to attract their investors to export FDI to developing nations
should not merely be passive in ensuring their investors' projects are structurally secure. Capital-exporting nations ought to take
a greater role in helping host nations design and maintain robust institutions to safeguard FDI. Of course, there is a risk that
experts from the developed State will attempt to simply “transplant[]” the rules and *142  systems of their country to the host

State without adequate understanding of “the political ... and social ... context in which it operates.” 190  However, the possibility
that the home State can assist in transforming the host state into a viable site for investment will likely induce more similar
States to take on the risk and insert accountability clauses in BITs.

Conclusion

Currently, international investment law consists of a patchwork of BITs. Gaps in the BIT regime have greatly affected host-
states' abilities to protect human rights. Additionally, while BITs grant MNCs valuable rights, they do not provide any reciprocal
obligations. Despite these problems, the widespread establishment of BITs and their highly efficient use of arbitration tribunals
to resolves disputes, makes BITs a promising, popular and economically feasible mechanism for human rights enforcement.

States should reform BITs to remove, or at least limit, encumbrances on a state's regulatory power to protect human rights. States
should review their BITs, and where there is horizontal incoherence, harmonize their human rights policies across government.
Additionally, States should add to their BITs broader policy objectives in preamble provisions, substantive language that
acknowledges State sovereignty, broader jurisdiction regarding human rights-related matters, and requirements for expertise
regarding human rights- related matters in arbitral tribunals. Lastly, States should mandate open dispute resolution to bring
greater transparency to the BIT regime and wider publication of BIT decisions to enable greater study of the international
investment law environment.

As this Article has shown, investment treaties have a profound potential to stabilize relations between the various actors involved
in or impacted by international investment: *143  investors, states, and stakeholders. Investment treaties already do so to a
considerable extent with regard to investor-state relations, and could likewise address the power asymmetry that often exists
between investors and stakeholders, if only the political will existed to employ them toward that end. In fact, investment treaties
have many features that make them better suited to address this power asymmetry than alternative solutions involving domestic
laws and institutions.

Accordingly, those seeking to reform international investment law to better protect and promote human rights and CSR should
not focus exclusively on treaty amendments designed to limit investor rights or expand host state regulatory authority. They
should also consider adjustments that would empower local stakeholders to protect their own fundamental human rights, without
the need to rely on their governments to do so on their behalf. This sort of empowerment, however, requires states to lead
before civil society follows. Seriously regulating the behavior of investors and MNCs by obligating compliance with various
CSR standards would show both the investor community and local stakeholders that treaties are not merely empty promises
without consequences for malfeasance, but legally binding commitments to promote and protect human rights, ask corporations
to behave as socially conscious actors, and attract and efficiently employ sustainable investments. BITs are just one tool to
persuade corporations to abide by CSR, but a powerful one.
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123 Id. (citing Knottnerus, R., Van Os, R., Van der Pas, H., Vervest, P. (2015, January). Socialising losses, privatising gains. How
Dutch investment treaties harm the public interest. Amsterdam: SOMO, BothEnds, Milieudefensie, TNI. Retrieved from https://
www.somo.nl/wp-content/uploads/2015/01/Socialising-losses-privatising-gains.pdf).

124 See Dutch Model BIT, supra note 120, art. II(2).

125 See Verbeek and Knottnerus, supra note 14 (emphasis omitted).

126 See Dutch Model BIT, supra note 120, art. III(3).

127 See Verbeek and Knottnerus, supra note 14.

128 Id.; See also Dutch Model BIT, supra note 124, art. XVI(2).

129 Id.

130 See Verbeek and Knottnerus, supra note 14.

131 Andrew Cannon, ET AL., Netherlands: The New Draft Dutch BIT: What Does It Mean For Investor Mailbox Companies?, 31
May 2018, http://www.mondaq.com/x/706110/Arbitration+Dispute+Resolution/The+new+draft+Dutch+BIT+what+does+it+mean
+for+investor+mailbox+companies [last visited March 1, 2019].

132 The model may also be appropriate for pairs of developing countries that expect capital to flow equally both ways.

133 See Jonathan Clough, Punishing the Parent: Corporate Criminal Complicity in Human Rights Abuses, 33 Brook. J. Int'l L. 899, 902
(2008) (discussing failed bills in the United States and Australia); see also Peter Muchlinski, The Changing Face of Transnational
Business Governance: Private Corporate Law Liability and Accountability of Transnational Groups in a Post-Financial Crisis World,
18 Ind. J. Global Legal Stud. 665, 687 (2011) (discussing the defeat in 2010 of proposed legislation in Canada that would have imposed
certain requirements on mining, oil and gas companies operating in developing countries designed to prevent human rights abuses);
see Mulchinski, supra note 28 at 674 (“Specialized legislation on MNEs and human rights is virtually non-existent. One example of
what might be possible arose in Australia where the draft Corporate Code of Conduct Bill contained a provision that subjected the
overseas subsidiaries of Australian companies to a general obligation to observe human rights and the principle of non-discrimination.
That Bill was never adopted. Similar proposals in the USA and the UK have also met with little success.” (footnote omitted)).

134 See, e.g. Kenneth W. Abbott & Duncan Snidal, Strengthening International Regulation Through Transnational New Governance:
Overcoming the Orchestration Deficit, 42 Vand. J. Transnat'l L. 501, 538 (2009) ( “Transnational regulation strains the regulatory
capacities of even developed country governments, given the difficulty of collecting information about firms' foreign operations.”).

135 August Reinisch, The Changing International Legal Framework for Dealing with Non-State Actors, in Non-State Actors and Human
Rights 37, 52-57 (Philip Alston, ed. 2005)

136 Robert D. Williams, (Spy) Game Change: Cyber Networks, Intelligence Collection, and Covert Action, 79 Geo. Wash. L. Rev.
1162, 1173 (2011) (discussing the U.S. Economic Espionage Act and noting that “this legislation outlaws the possession, collection,
duplication, transfer, or sale of trade secrets for purposes of using such secrets to benefit a foreign nation or any agent thereof” and
“grants the Department of Justice authority to enforce the law extraterritorially”).

137 Craig Scott, Translating Torture into Transnational Tort: Conceptual Divides in the Debate on Corporate Accountability for Human
Rights Harms, in Torture as Tort: Comparative Perspectives on the Development of Transnational Human Rights Litigation 45, 55
(Craig Scott ed., 2001).

138 Id.

139 See Reinisch, supra at note 150 at 160.

140 Id. at 167.
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141 The common law doctrine of forum non conveniens, which permits courts under some circumstances to dismiss cases based on the
inconvenience of the forum and other factors, has often been used as a basis to dismiss cases brought by foreign plaintiffs alleging
human rights abuses. See Kathryn Lee Boyd, The Inconvenience of Victims: Abolishing Forum Non Conveniens in U.S. Human Rights
Litigation, 39 Va. J. Int'l L. 41, 46 (1998) (“Given that the parties will mostly be foreign and that the abuses will occur abroad in
human rights cases, this doctrine of convenience, which focuses on the location of the evidence and parties, is a formidable obstacle
for plaintiffs.”).

142 See Donald J. Kochan, No Longer Little Known but Now a Door Ajar: An Overview of the Evolving and Dangerous Role of the
Alien Tort Statute in Human Rights and International Law Jurisprudence, 8 Chap. L. Rev. 103, 130 (2005) (“To the extent private
plaintiffs are allowed to sue nation-states or corporations acting in concert with such states for alleged human rights' abuses, judicial
decisions necessarily make pronouncements regarding the appropriate behavior of foreign countries. This could embroil the United
States elected branches in unwanted controversy and remove their negotiating options and discretion on the world stage.”)

143 John B. Bellinger III, The U.S. Can't Be the World's Court, Wall St. J., May 27, 2009, at A19 (asserting that the South African
government contacted the State Department and requested that a case against General Motors, Ford and IBM alleging those companies'
complicity with the apartheid regime be dismissed).

144 Andrew T. Guzman, Arbitrator Liability: Reconciling Arbitration and Mandatory Rules, 49 Duke L.J. 1279, 1286 (2000) (“Just as
individual states in the United States may be perceived to favor in-state litigants over those from out of state - a concern that gave
rise to diversity jurisdiction in the United States - litigants in an international transaction may fear that foreign courts will be biased
in favor of local parties.”).

145 See ADEFOLAKE O. ADEYEYE, CORPORATE SOCIAL RESPONSIBILITY OF MULTINATIONAL CORPORATIONS IN
DEVELOPING COUNTRIES: PERSPECTIVES ON ANTI-CORRUPTIONN 19 (2012) (“Most developing countries have some
degree of international indebtedness, foreign exchange problems and balance of trade deficits, [and] they need foreign investments
to survive.”);

146 See Norman D. Bishara, Governance and Corruption Constraints in the Middle East: Overcoming the Business Ethics Glass Ceilings,
48 Am. Bus. L.J. 227, 241, 283 (2011) (discussing the phenomenon of corruption in developing countries and efforts that have
been taken to combat it, including the Foreign Corrupt Practices Act in the United States (adopted in 1977) and a multitude of
anti-corruption international conventions, declarations, and codes of conduct); see, e.g., Lise Johnson, Case Note: How Chevron v.
Ecuador is Pushing the Boundaries of Arbitral Authority, Inv. Treaty News (Apr.13, 2012), http://www.iisd.org/itn/2012/04/13/case-
note-how-chevron-v-ecuador-is-pushing-the-boundaries-of-arbitral-authority/.

147 This is because the human rights obligations will be part of the treaty obligations to which they must adhere.

148 See, e.g., 2012 U.S. Model BIT, supra note 58; On the uneven bargaining power between states, see Philip De Man & Jan Wouters,
Improving The Framework Of Negotiations On International Investment Agreements, 19 (Leuven Ctr. For Glob. Governance Stud.,
Working Paper No. 84, 2012) (“The noted asymmetry in bargaining power between developed and developing countries is arguably
greater in a bilateral setting ... which might explain why weaker States have signed into heavily one-sided BITs ...”).

149 See, e.g., JAN KLABBERS ET AL., The Constitutionalization of International Law 215 (2009).

150 See Johnson, supra note 146.

151 U.N. Conference on Trade and Development, International Investment Policymaking In Transition: Challenges And Opportunities
Of Treaty Renewal IIA, Issues Note No. 4, at 3 (2013) [hereinafter UNCTAD International Investment Policymaking In Transition].

152 See, e.g., Vienna Convention Law of Treaties, art. 54(b), May 23, 1969, 1155 U.N.T.S. 331.

153 See, UNCTAD International Investment Policymaking In Transition, supra note 166, at 3.

154 Id. at 4.
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155 See, e.g., Agreement between the Government of Canada and the Government of Burkina Faso for the Promotion and Protection of
Investments, Can.-Burk. Faso, Apr. 20, 2015, Glob. Affairs Can. [hereinafter Can.-Burk. Faso BIT] (noting internationally recognized
standards of corporate social responsibility).

156 See, e.g., Agreement between Japan and Ukraine for the Promotion and Protection of Investment, Japan-Ukr., Feb. 5, 2015, Ministry
of Foreign Affairs

157 See, e.g., Treaty between the Government of The United States of America and the Government of The Republic of Rwanda
Concerning the Encouragement and Reciprocal Protection of Investment, U.S.-Rwanda, Feb 19, 2008, USTR

158 Can.-Burk. Faso BIT, supra note 155, at pmbl.

159 Id. (“Understanding that investment is a form of sustainable development ... it is critical for the future of national and global economies
as well as for the pursuit of national and global objectives for development”).

160 See, e.g., Free Trade Agreement, EFTA States-Montenegro, pmbl., Nov. 14, 2011, EFTA (“Acknowledging the importance of good
corporate governance and corporate social responsibility for sustainable development, and affirming their aim to encourage enterprises
to observe internationally recognised guidelines and principles in this respect ...”).

161 See, e.g., Can.-Burk. Faso BIT, supra note 155, at art. 16; Norwegian Model BIT, supra note 92 at art. 31.

162 See Association Agreement EU-Mold., supra note 125; Can.-Burkina Faso BIT, supra note 155.

163 G.A. Res. 217A (III), Universal Declaration of Human Rights, U.N. Doc. A/810, at 71 (1948).

164 International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), U.N. Doc. A/6316 (1966) (entered into force Mar.
23, 1976).

165 Int'l Labour Conf. [ILO], ILO Declaration on Fundamental Principles and Rights at Work and its Follow-Up (June 18, 1998) (annex,
revised June 15, 2010).

166 The Ten Principles of the UN Global Compact, UN Global Compact, https://www.unglobalcompact.org/what-is-gc/mission/principles
[hereinafter UN Global Compact] (last viewed on March 11, 2019).

167 See Jochen von Bernstorff, The Changing Fortunes of the Universal Declaration of Human Rights: Genesis and Symbolic Dimensions
of the Turn to Rights in International Law, 19.5 Eur. J. Int'l. L. 903, 913 (2008) (discussing customary international law in the
Universal Declaration of Human Rights).

168 See UN Global Compact, supra note 180.

169 Trans-Pacific Partnership, art. 29.5, Ch. 19 (Labor) and Ch. 20 (Environment) (containing human rights chapter) Nov. 5, 2015, Office
of the U.S. Trade Representative.

170 See, e.g., EU Textual Proposal: Trade and Sustainable Development, EU-U.S. TTIP Negotiations, art. 20(4), Nov. 6, 2015, http://
trade.ec.europa.eu/doclib/docs/2015/november/tradoc_153923.pdf (discussing a cooperation requirement between the treaty parties
in promoting corporate social responsibility).

171 This is taken from the language in the Environment Chapter of the TPP, which states that “each Party shall strive to ensure that its
environmental laws and policies provide for, and encourage, high levels of environmental protection and to continue to improve its
respective levels of environmental protection.” TPP, supra note 183, at art. 20.3.

172 This language is found in the TPP's Labor Chapter: “Each Party shall adopt and maintain statutes and regulations, and practices
thereunder, governing acceptable conditions of work with respect to minimum wages, hours of work, and occupational safety and
health.” TPP, supra note 183, at art. 19.3(2).
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173 TPP, Environment Chapter, supra note 183, at art. 20.7(3).

174 TPP, Labour Chapter, supra note 183, at art. 19.15.

175 Kruthi Venkatesh, Business and Human Rights in India: Can Investors Be Held Accountable for Human Rights Abuses?, in
Opinio Juris (March 29, 2019), available at http://opiniojuris.org/2019/03/29/business-and-human-rights-in-india-can-investors-be-
held-accountable-for-human-rights-abuses/ [last accessed April 5, 2019] (“[T]he objective of the Model Indian BIT is to ‘provide
appropriate protection to foreign investors in India’, ‘in the light of the relevant international precedents and practices, while
maintaining a balance between the investor's rights and the Government obligations”’).

176 Andrea Saldarriaga & Kendra Magraw, UNCTAD's Effort to Foster the Relationship Between International Investment Law and
Sustainable Development, in International Investment Law and Development: Bridging The Gap, 43, 125-130 (Stephan W. Schill
et al. eds., 2015)

177 Id. at 136-37.

178 J. Anthony Vanduzer et al., Integrating Sustainable Development Into International Investment Agreements: A Guide For Developing
Countries 260 (Aug. 2012), available at https://www.iisd.org/pdf/2012/6th_annual_forum_commonwealth_guide.pdf. (prepared for
the Commonwealth Secretariat) [last accessed March 23, 2019].

179 See Markus W. Gehring & Marie-Claire Cordonier Segger, Overcoming Obstacles with Opportunities: Trade and Investment
Agreements for Sustainable Development, in International Investment Law and Development: Bridging The Gap, supra note 189, at
93, 118-20; see also Vanduzer et al., supra note 191, at 364-65 (describing different enforcement mechanisms for investor obligations).

180 Agnès Bénassy-Quéré, et al., Institutional Determinants of Foreign Direct Investment, 30 World Econ. 764, 765 (2007).

181 Id.

182 Richard C. Chen, Bilateral Investment Treaties and Domestic Institutional Reform, 55 Colum. J. Transnat'l L. 547, 568 (2017).

183 Id. at 574.

184 Id. at 575.

185 Id. at 576.

186 Steven Radelet, Foreign Aid, in 2 International Handbook Of Development Economics 98, 105 (Amitava Krishna Dutt & Jaime Ros
eds., 2008).

187 Chen, supra note 195 at 580 (quoting Katherine Erbeznik, Note, Money Can't Buy You Law: The Effects of Foreign Aid on the Rule
of Law in Developing Countries, 18 Ind. J. Global Legal Stud. 873, 887 (2011).

188 Id. at 582 (quoting Technical Assistance and Capacity Building, U.N. Conf. On Trade & Dev., http://unctad.org/en/Pages/DITC/
TNCD/Technical-Assistance-and-Capacity-Building-.aspx.

189 Julio Faundez, Legal Technical Assistance, in Good Government and Law: Legal and Institutional Reform in Developing Countries
1, 1 (Julio Faundez ed., 1997).

190 Chen, supra note 195 at 582 (quoting Ibrahim F.I. Shihata, Legal Framework for Development: Role of the World Bank in Legal
Technical Assistance, 23 Int'l Bus. Law. 360, 366 (1995) (emphasis omitted)).
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