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ABSTRACT 

 The marijuana industry is taking off as a growing number of states have legalized 
marijuana for medical and recreational purposes. Business owners are racing towards the market, 
hoping for their share of the profits. With the sudden influx of a large sum of marijuana-related 
businesses, one thing is sure: sooner or later, some of these businesses are bound to fail. Typically, 
a failing business has the option to ease the impact of financial losses by declaring bankruptcy. 
However, for marijuana-related businesses operating in a state-legalized marijuana industry, the 
possibility of that remedy is uncertain since marijuana is still illegal under federal law. 
 In order for a Chapter 11 bankruptcy plan to be confirmed by the bankruptcy judge, among 
other requirements, the plan must be “proposed . . . not by any means forbidden by law.” Courts 
differ on the meaning of this provision. While some courts find that this statutory language forbids 
the confirmation of a plan proposed in an unlawful manner, others interpret it to forbid the 
confirmation of a plan whose substantive provisions depend on an illegality. Recently, in the case 
Garvin v. Cook Investments NW, the Ninth Circuit made the former interpretation, disregarding 
the implications that will inevitably arise. 
 This Comment argues for an interpretation of the Chapter 11 requirement that a plan be 
“proposed . . . not by any means forbidden by law” that looks to the substantive provisions of a 
bankruptcy plan. This requirement should forbid the confirmation of a bankruptcy plan that is in 
clear violation of the law, thus ensuring that bankruptcy is only available to those in compliance 
with the law. However, in the context of a marijuana-related business operating legally under state 
law, bankruptcy courts should defer to the prosecutorial policy of the U.S. Attorney General or 
relevant U.S. Attorney given that these actors are best situated to set policy related to marijuana-
related violations of the Controlled Substance Act. 
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Introduction 

States’ legalization of marijuana has resulted in a multi-billion-dollar industry with an 

expected economic impact of $77 billion by 2022.1 Similar to any other business, these 

dispensaries must “sell goods, compete for customers, buy or rent property, pay utility bills, hire 

employees, borrow from creditors, operate under state licenses, and even pay taxes.”2 This means 

they are subject to the same financial burdens that may lead other businesses to declare 

bankruptcy.3 However, since marijuana is still illegal under federal law, it is disputed whether 

bankruptcy is an available remedy to marijuana-related businesses.4  

Chapter 11 of the Bankruptcy Code allows for a debtor to proffer a reorganization plan, 

maintain its business, and pay back creditors over time.5 When a debtor is involved in an illegal 

activity under federal law, such as marijuana production and sales, the U.S. Trustee will often 

move to dismiss the case for “cause” as permitted by the Bankruptcy Code6 (the “Dismissal for 

Cause Provision”) in order to preclude bankruptcy law from promoting illegal activity.7 However, 

if the plan reaches the confirmation stage, the Bankruptcy Code instructs that the plan must be 

“proposed . . . not by any means forbidden by law” (the “Legal Means Provision”).8  

 While courts have consistently dismissed cases for cause under the Dismissal for Cause 

Provision where the plan involved marijuana,9 courts have differed in their interpretations of the 

 
1 Pat Evans, 8 Incredible Facts About the Booming US Marijuana Industry, BUSINESS INSIDER (May 7, 2019, 10:01 
AM), https://markets.businessinsider.com/news/stocks/weed-us-marijuana-industry-facts-2019-5-1028177375#the-
marijuana-industry-could-soon-be-worth-more-than-the-gdp-of-9-us-states1. 
2 Vivian Cheng, Comment, Medical Marijuana Dispensaries in Chapter 11 Bankruptcy, 30 EMORY BANKR. DEV. J. 
105, 106 (2013). 
3 Id.  
4 Id.  
5 Chapter 11 – Bankruptcy Basics, UNITED STATES COURTS, https://www.uscourts.gov/services-
forms/bankruptcy/bankruptcy-basics/chapter-11-bankruptcy-basics (last visited Nov. 3, 2020).  
6 11 U.S.C. § 1112(b) (2018).  
7 See, e.g., In re Way to Grow, Inc., 597 B.R. 111 (Bankr. D. Colo. 2018); In re Rent-Rite Super Kegs W. Ltd., 484 
B.R. 799 (Bankr. D. Colo. 2012). 
8 11 U.S.C. § 1129 (2012).  
9 See id. at 597 B.R. at 111; In re Rent-Rite Super Kegs, 484 B.R. at 799. 
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Legal Means Provision. On one hand, courts have interpreted the Legal Means Provision to forbid 

confirmation of a plan that is proposed in an unlawful manner, noting that to hold otherwise would 

be a violation of its oath to uphold federal law.10 On the other hand, courts have held that the Legal 

Means Provision only prohibits confirmation of a plan when the substantive provisions depend on 

an illegality.11  

 Most recently, in Garvin v. Cook Investments NW, the Ninth Circuit was faced with a case 

where a debtor sought Chapter 11 protection, but he was violating the federal Controlled 

Substances Act (“CSA”) by leasing one of his properties to a marijuana establishment.12 The U.S. 

Trustee failed to renew his motion to dismiss under the Dismissal for Cause Provision, so the court 

considered whether the plan was in accordance with the Legal Means Provision when its substance 

involved a violation of the federal CSA.13 The court concluded that the Legal Means Provision 

requirement refers to the plan’s proposal, rather than the plan’s substantive provisions.14 The court 

reasoned that its interpretation would not lead to bankruptcy proceedings facilitating illegality 

because courts may consider gross mismanagement issues under the Dismissal for Cause 

Provision, which was waived here.15 The court’s decision meant that, absent a motion to dismiss 

under the Dismissal for Cause Provision, bankruptcy is an available option for failing marijuana-

related businesses in states within the Ninth Circuit. However, more importantly, now any plan 

that reaches the confirmation stage may be confirmed regardless of the inclusion of any substantive 

illegality. 

 
10 See, e.g., In re Basrah Custom Design, Inc., 600 B.R. 368, 381 n.38 (Bankr. E. D. Mich. 2019). 
11 See In re Food City, 110 B.R. 808 (Bankr. W.D. Tex. 1990) (rejecting an interpretation of the Legal Means 
Provision that would require courts to perform an “inquisition” into potential illegalities of every bankruptcy plan). 
12 Garvin v. Cook Invs. NW, SPNWY, 922 F.3d 1031 (9th Cir. 2019). 
13 Id. at 1034. 
14 Id. 
15 Id. at 1036. 
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The intersection of bankruptcy and marijuana law has resulted in confusion over the 

availability of bankruptcy to marijuana-related businesses in compliance with their respective 

state’s laws. This Comment advocates for courts interpreting the Legal Means Provision to balance 

the need for uniform application with an understanding of the reality in which the law is enforced 

by federal authorities. In doing so, courts should look to the prosecutorial policies of the U.S. 

Attorney General or the applicable U.S. Attorney on reprimanding these types of marijuana 

businesses.  

 Part I of this Comment provides relevant information on the legal history of marijuana, 

highlighting the CSA and explaining Congress’s and the Department of Justice’s (“DOJ”) 

initiatives towards non-prosecution for those complying with state law while simultaneously 

violating marijuana-related provisions of the CSA. In Part II, this Comment details bankruptcy in 

the marijuana context. Specifically, Part II provides an overview of the bankruptcy system with a 

focus on Chapter 11 bankruptcy. It then highlights case law that provides insight into the courts’ 

perspectives on the availability of bankruptcy to a marijuana-related business. Further, Part II 

details the Ninth Circuit’s opinion in Garvin, as well as the criticisms and commentary that 

followed. Finally, Part III proposes an optimal reading of the Legal Means Provision that would 

reconcile courts’ duty to uphold federal law with the practical reality that financial failure should 

not impede a marijuana-related business’s ability to continue in their business operation, especially 

given the U.S. Attorney’s choice not to prosecute. Particularly, Part III first argues that the Ninth 

Circuit should have read the Legal Means Provision to include the substance of the proposed plan 

in light of the implications. This argument is supported by delving into the flaws of the Ninth 

Circuit’s reasoning. To be sure, the next section of Part III engages in a statutory interpretation 

analysis of the Legal Means Provision, first finding that it should apply to the substance of a plan, 
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and next that the words “forbidden by law” require a deeper analysis. It advocates for courts to 

look deeper to consider the U.S. Attorney General and the U.S. Attorneys’ prosecutorial stance on 

marijuana-related violations of the CSA. Next, Part III argues that the bankruptcy court should 

defer to the U.S. Attorney General and the relevant U.S. Attorney’s marijuana prosecutorial policy 

in both denying plan confirmation under the Legal Means Provision and dismissing a case under 

the Dismissal for Cause Provision.  

I. The Marijuana Industry at the State and Federal Level 

 Marijuana is the most commonly-used illicit drug in the United States.16 While marijuana’s 

history dates back thousands of years, its spike in popularity as a recreational drug in the United 

States began in the twentieth century.17 A recent survey revealed that over twenty-seven million 

individuals admitted that they had used marijuana in the past month, which equates to 10.1% of 

the population.18 This number is up from 6.9% of the population in 2010.19 Marijuana is an easily 

accessible drug in the United States—in 2016, nineteen of twenty-one law enforcement agencies 

surveyed by the Drug Enforcement Agency (“DEA”) reported extraordinary availability of 

marijuana in their jurisdictions.20 These statistics back the driving forces behind the rapidly-

emerging marijuana industry—there is both supply and demand.  

The following sections provide an overview of legislation, case law, memorandums, and 

other initiatives related to the legal status and enforcement policies regarding marijuana. 

 
16 LISA N. SACCO ET AL., CONG. RESEARCH SERV., R44782, THE MARIJUANA POLICY GAP AND THE PATH FORWARD 
1 (2017). 
17 Id. at 1. 
18 SUBSTANCE ABUSE & MENTAL HEALTH SERVS ADMIN., U.S. DEP’T OF HEALTH & HUMAN SERVS., RESULTS FROM 

THE 2018 NATIONAL SURVEY ON DRUG USE AND HEALTH: DETAILED TABLES, tbls.1.1A & 1.1B (2020), 
https://www.samhsa.gov/data/sites/default/files/cbhsq-
reports/NSDUHDetailedTabs2018R2/NSDUHDetailedTabs2018.pdf. 
19 SACCO ET. AL., supra note 16, at 1. 
20 U.S. DRUG ENF’T ADMIN., U.S. DEP’T OF JUSTICE, DEA-DCT-DIR-032-18, 2018 NATIONAL DRUG THREAT 

ASSESSMENT SUMMARY (2018), https://www.dea.gov/sites/default/files/2018-11/DIR-032-
18%202018%20NDTA%20final%20low%20resolution.pdf. 
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Specifically, the CSA, Supreme Court cases, state laws, the Rohrabacher-Farr Amendment, and 

various memos from the DOJ help to explain the federal status of marijuana as an illegal substance 

and the federal government’s stance on state legalization of marijuana. Most importantly, they 

provide context to federal enforcement policies that are useful in analyzing a marijuana-related 

business’s ability to obtain bankruptcy relief in light of the Legal Means Provision’s requirement 

that a plan be proposed “not by any means forbidden by law.” 

A. The Controlled Substance Act 

 In 1970, Congress passed the CSA21 with the intent to “conquer drug abuse and to control 

the legitimate and illegitimate traffic in controlled substances.”22 In doing so, Congress sorted all 

controlled substances into Schedules I through V, with Schedule I drugs subject to the most 

stringent control.23 This classification system for controlled substances was based on, among other 

things, their physiological and physical harms, their potential for abuse, and their redeeming 

therapeutic value (if any).24 Specifically, in order for a drug to be classified as a Schedule I drug, 

three criteria must be met: (1) the drug must have a high potential for abuse; (2) the drug must 

have no currently accepted medical use in treatment in the United States; and (3) there must be a 

lack of accepted safety for use of the drug under medical supervision.25 Congress categorized 

marijuana as a Schedule I drug, alongside heroin and lysergic acid diethylamide (“LSD”).26  

 
21 Comprehensive Drug Abuse and Control Act of 1970, Pub. L. No. 91-513, 84 Stat. 1236 (1970) (codified as 
amended at 21 U.S.C. §§ 801–971 (2012)). 
22 Gonzales v. Raich, 545 U.S. 1, 12 (2005). 
23 United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 492 (2001).  
24 Robert A. Mikos, Preemption Under the Controlled Substances Act, 16 J. HEALTH CARE L. & POL’Y 5, 11 (2013) 
(citing Raich, 545 U.S. at 12); see also 21 U.S.C. §§811, 812 for a full list of scheduling criteria. 
25 21 U.S.C. § 812. 
26 Id. § 812(c). Cf. Heroin Overdose Data, CENTERS FOR DISEASE CONTROL AND PREVENTION (March 19, 2020), 
https://www.cdc.gov/drugoverdose/data/heroin.html, (noting in 2017, over 15,000 people in the United States died 
from overdosing on heroin); but cf. The Exhaustive List of Everyone Who’s Died Of A Marijuana Overdose, 
HUFFPOST (Aug. 29, 2018), https://www.huffpost.com/entry/marijuana-lethal-dose_n_58f4ec07e4b0b9e9848d6297 
(suggesting that fatally overdosing on marijuana in a commonly ingested form is nearly impossible and users would 
have to inhale 15,000 pounds of marijuana within fifteen minutes to come near a lethal overdose). 
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 Under the CSA, Schedule I drugs may not be legally prescribed, unlike drugs classified as 

lesser schedules.27 This means that federal law’s classification of marijuana as a Schedule I drug 

technically bars the manufacture, distribution, and possession of marijuana.28 Further, it is also 

unlawful to “knowingly open, lease, rent, use, or maintain any place, whether permanently or 

temporarily, for the purpose of manufacturing, distributing, or using any controlled substance.”29 

Congress included strict criminal sanctions to ensure compliance30; however, these sanctions are 

not imposed in many instances of marijuana-related violations given Congress’s and the 

Department of Justice’s stance against using resources to prosecute such violations.31 

 The power to reschedule marijuana sits with Congress,32 the U.S. Attorney General,33 and 

Drug Enforcement Agency (DEA).34 Congress retains the power to amend the CSA to reschedule 

marijuana or remove it altogether.35 Further, the U.S. Attorney General, or the DEA by delegation 

from the U.S. Attorney General, may also reschedule marijuana upon consideration of eight 

factors36 set forth in the CSA.37 Though none of these actors have explicitly demoted marijuana to 

 
27 21 U.S.C. § 829 (2008); see also Oakland Cannabis Buyers’ Coop., 532 U.S. at 492 n.5. 
28 21 U.S.C. §§ 841(a), 844(a) (2010); see also Raich, 545 U.S. at 14. 
29 21 U.S.C. § 856(a) (2003). 
30 See, e.g., 21 U.S.C. § 841(b) (2010) (imposing large fines and a minimum five-year prison sentence for 
manufacturing, distributing, or dispensing, or possessing with intent to manufacture, distribute, or dispense, greater 
than 100 kilograms of marijuana). 
31 See discussion infra Section I.D.2. 
32 CONG. RESEASCH SERV., THE LEGAL PROCESS TO RESCHEDULE MARIJUANA 1 (2015) 
https://fas.org/sgp/crs/misc/reschedule.pdf.  
33 21 U.S.C. § 811(a) (2015). 
34 THE LEGAL PROCESS TO RESCHEDULE MARIJUANA, supra note 32, at 1. 
35 Id.; see also Luke C. Waters, A Sticky Situation: The Unconstitutional Qualification of the Right to Bear Arms by 
the Federal Government Against Law-Abiding Medical Marijuana Patients, 6 BELMONT L. REV. 115, 130 (2018). 
36 21 U.S.C. § 811(c) (2015) (listing the factors as (1) “[i]t’s actual or relative potential for abuse”; (2) “[s]cientific 
evidence of its pharmacological effect, if known”; (3) “[t]he state of current scientific knowledge regarding the drug 
or other substance”; (4) “[i]t’s history and current pattern of abuse”; (5) “[t]he scope, duration, and significance of 
abuse”; (6) “[w]hat, if any, risk there is to the public health”; (7) “[i]t’s psychic or psychological dependence 
liability”; and (8) “[w]hether the substance is an immediate precursor or a substance already controlled under this 
subchapter”).  
37 21 U.S.C. § 811(c). This rescheduling decision is not made by U.S. Attorney General or the DEA alone; rather, 
the Food and Drug Administration (FDA), by delegation from the Secretary of Health and Human Services, is 
required to conduct a “scientific and medical evaluation” along with a recommendation for a more appropriate 
 



 

158 

 

a lesser schedule, they have taken initiatives that permit the federal government to turn their heads 

in instances of legal marijuana use under state law.38 Although some view the CSA’s prohibition 

of marijuana as improperly encroaching on states’ powers to enforce and regulate marijuana, the 

Supreme Court has held Congress’s regulation of marijuana to be justified under the Commerce 

Clause.  

B. The Constitutionality of the Controlled Substance Act  

 In the landmark case of Gonzales v. Raich, the Supreme Court upheld the constitutionality 

of the federal government’s regulation of marijuana under the CSA.39 In this case, the question 

before the Court was whether the Commerce Clause40 justified Congress’s regulation of localized 

growth and consumption of marijuana.41 The Court, in reaching its decision, stressed Congress’s 

ability to regulate local activities that, taken in the aggregate, have a substantial effect on interstate 

commerce.42 The Court clarified that it need not determine whether activities taken in the aggregate 

substantially affect interstate commerce in fact; rather, there must be a “rational basis” for 

concluding so.43  

 
scheduling. Id.; The Legal Process to Reschedule Marijuana, supra note 32. In denying a recent petition to 
reschedule marijuana, the DEA cited to the FDA’s view that marijuana has no accepted medical use. See Denial of 
Petition to Initiate Proceedings to Reschedule Marijuana, 81 Fed. Reg. 53,687, 53,700–01 (Aug. 16, 2016). 
Specifically, the FDA noted that the lack of published studies conducted with marijuana that meet the requirement 
of an adequate and well-controlled study for purposes of determining the safety and efficacy of a human drug affect 
the ability of the FDA to approve marijuana as a medical drug. Id. at 53,701; see also 21 C.F.R. § 314.126. The 
FDA also mentioned that the criteria for adequate safety studies on marijuana have not been met, which includes 
expert opinion on the safety and effectiveness of the drug. Denial of Petition to Initiate Proceedings to Reschedule 
Marijuana, 81 Fed. Reg. at 53,780. Notably, some commentators have contended that the scientific field has been 
restricted in its ability to vigorously research marijuana to determine its merits and medicinal value because of 
regulatory restrictions on scientific research in terms of quality, quantity, and overall use of marijuana. SACCO, ET. 
AL., supra note 16, at 4 
38 See discussion infra Sections I.D.1, I.D.2. 
39 Gonzales v. Raich, 545 U.S. 1 (2005). 
40 U.S. CONST. art. I, § 8, cl. 3 (“The Congress shall have Power . . . [t]o regulate Commerce with foreign Nations, 
and among the several States, and with the Indian Tribes.”). 
41 Raich, 545 U.S. at 9. 
42 Id. at 19. 
43 Id. at 22. 
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 Most significantly, Gonzales clarified the constitutionality of the federal government’s 

enforcement of individuals using marijuana in conformity with state laws.44 As such, since this 

case was decided, it remains undisputed that “compliance with state drug laws and regulations 

cannot be used as a defense from arrest or prosecution under federal drug laws.”45 Under the 

Supremacy Clause, state laws legalizing marijuana take a back seat to the CSA.46 

C. State Law Regarding the Legality of Marijuana 

Despite the illegality of marijuana under federal law, many states have chosen to legalize 

marijuana for medical purposes, recreational use, or both.47 At first glance, these contradictory 

laws seem to be the crux of the issue whether a state-legal marijuana business may file for 

bankruptcy, a federal remedy. The following sections detail states’ legalization of medical and 

recreational marijuana. 

 1. The Legalization of Medical Marijuana 

 The legality of medical marijuana dates back to 1996 when California approved the 

Compassionate Use Act, permitting the use of marijuana for medical purposes.48 Since then, 

Washington, D.C., Guam, Puerto Rico, and thirty-three other states have followed California’s 

lead by creating their own comprehensive medical marijuana programs.49 Each of these states’ 

programs lay out particular criteria for compliance. Specifically, these programs detail those 

 
44 Todd Grabarsky, Conflicting Federal and State Medical Marijuana Policies: A Threat to Cooperative Federalism, 
116 W. VA. L. REV. 1, 10 (2013) (citing Raich, 545 U.S. at 27–29). 
45 Id. 
46 Id. (citing U.S. CONST. art. VI, cl. 2 (“[T]he Laws of the United States . . . shall be the supreme law of the land”)). 
47 SACCO ET AL., supra note 16, at 3. 
48 CAL. HEALTH & SAFETY CODE § 11362.5 (1996). 
49 Waters, supra note 35, at 122; see also Jeremy Berke & Skye Gould, Legal Marijuana Just Went on Sale in 
Illinois. Here are All the States Where Cannabis is Legal., BUSINESS INSIDER (Jan. 1, 2020, 8:41 AM), 
https://www.businessinsider.com/legal-marijuana-states-2018-1. 
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eligibility requirements, qualified medical conditions, physicians’ role in the program, and the 

legal protections in place for qualified patients and distributors.50 

 While most medical marijuana programs differ in some regards, there are also common 

characteristics among them all.51 For example, all qualified patients must suffer from a debilitating 

condition, usually referred to as a “qualifying condition.”52 The qualifying condition must be one 

that the patient’s physician determines may be alleviated by the use of marijuana or that the patient 

may benefit from the use of marijuana in order for the physician to make the recommendation of 

marijuana.53 Following a physician’s recommendation, all states require the qualified patient 

register with the state and take possession of an identification card before purchasing, possessing, 

or using marijuana legally.54 Upon registration, the individual becomes a qualifying patient and is 

covered by the protections of the patient’s state’s laws in accessing and using marijuana.55 While 

most states have only legalized marijuana for medical purposes, others have taken it a step further 

to legalize marijuana for recreational purposes as well. 

  2. The Legalization of Recreational Marijuana 

 Before 2012, the recreational use of marijuana had not been legalized in any United States 

territory.56 That changed in November 2012 when the states of Colorado and Washington voted to 

legalize small amounts of marijuana for recreational use.57 In November 2014, Alaska, Oregon, 

 
50 Waters, supra note 35, at 122. 
51 Id. at 124. 
52 Id. 
53 Id. at 124–25. The word “recommendation” is used intentionally in medical marijuana legislation, which came in 
use when the Ninth Circuit found a policy by the DEA to revoke the license of any physician recommending 
marijuana to be a violation of physicians’ First Amendment Rights.  
54 Id. at 125. 
55 Id. at 125–26; but see SACCO ET AL., supra note 16, at 3. Under federal law, the FDA must approve a drug before 
it is marketed as medicine. Federal Food, Drug, and Cosmetic Act (FFDCA, 21 U.S.C. §§301 et seq.). While many 
states have legalized the use of marijuana for medical purposes, the FDA has not approved marijuana or any drug 
containing marijuana for medical use. SACCO, ET. AL., supra note 16, at 3. 
56 SACCO ET AL., supra note 16, at 9. 
57 Id. at 9. 
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and the District of Columbia followed suit by passing their own legalization initiatives.58 Then 

Massachusetts, California, Maine, and Nevada joined the party in November 2016.59 Two years 

later, Vermont and Michigan got on board.60 And following the 2020 election cycle, New Jersey, 

Arizona, Montana, and South Dakota are the most recent states to legalize marijuana for 

recreational use.61 

 Each of these states’ initiatives legalize marijuana in specific quantities for people age 

twenty-one and over, and most have set up regulatory schemes for the sale of marijuana.62 

However, some initiatives differ in certain respects.63 For example, Colorado, Alaska, Oregon, 

Massachusetts, Nevada, Maine, California, D.C., and Vermont allow individuals to grow their own 

marijuana while Washington and Illinois do not.64 These initiatives also specify that certain 

conduct remains a crime when they involve marijuana.65 For instance, in Washington, it is still 

illegal to drive while under the influence of marijuana.66 As another example, in Colorado, 

marijuana may not be consumed “openly and publicly or in a manner that endangers others.”67 

While these states have legalized marijuana for recreational purposes, they are still ensuring that 

basic rules are in place to better ensure safety for the community.  

 
58 Id. 
59 Id. 
60 Jeremy Berke & Shayanne Gal, All the States Where Marijuana is Legal-and 5 More That Just Voted to Legalize 
It, BUSINESS INSIDER (Nov. 6, 2020, 10:48 AM), https://www.businessinsider.com/legal-marijuana-states-2018-1. 
61 Id. 
62 SACCO ET AL., supra note 16, at 9. 
63 Id. at 9–10. 
64 Id. at 10; see also Leafly’s Guide to Recreational Marijuana Legalization, LEAFLY, 
https://www.leafly.com/learn/legalization/recreational-states#top (last visited Nov. 9, 2020). 
65 SACCO ET AL., supra note 16, at 10. 
66 Id. 
67 Id. 
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 D. The Federal Government’s Response 

 The United States Supreme Court first addressed the legality of state medical marijuana 

programs in United States v. Oakland Cannabis Buyers’ Corporation.68 In this case, the Court was 

specifically faced with the question of whether the common-law medical necessity defense was 

applicable to violations of the CSA.69 The Court’s decision interpreted the CSA to not include an 

exception for medical marijuana, which was in line with the CSA’s classification of marijuana as 

a drug that has no medical benefit.70 In the aftermath of Oakland Cannabis Buyers’ Corporation, 

Congress and DOJ introduced laws for guidance on how the federal government should enforce 

the CSA in states that had legalized marijuana.  

  1. Memorandums from the Department of Justice 

 Amid numerous states taking steps to legalize marijuana, the DOJ has released various 

memos explaining prosecutorial priorities for states that have legalized it. In these memos, the U.S. 

Attorney General (or Deputy Attorney General) offered guidance to U.S. Attorneys advising 

whether prosecution of these types of crimes is an appropriate use of federal resources. The Ogden 

Memo,71 Cole Memo,72 Cole Recreational Memo,73 and Sessions Memo74 detail the evolving 

prosecutorial policies regarding marijuana use that is compliant with state law. Moreover, current 

U.S. Attorney General William Barr’s outspoken stance on the issue continues to allow 

 
68 United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483 (2001).  
69 Id. at 486. 
70 Id. at 491. 
71 Memorandum from David W. Ogden, Deputy Att’y Gen., U.S. Dep’t of Justice, to Selected U.S. Att’ys (Oct. 19, 
2009) [hereinafter Ogden Memo], https://www.justice.gov/sites/default/files/opa/legacy/2009/10/19/medical-
marijuana.pdf.  
72 Memorandum from James M. Cole, Deputy Att’y Gen., U.S. Dep’t of Justice, to U.S. Att’ys (Jun. 29, 2011) 
[hereinafter Cole Memo], https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/dag-guidance-2011-for-
medical-marijuana-use.pdf. 
73 Memorandum from James M. Cole, Deputy Att’y Gen., U.S. Dep’t of Justice, to All U.S. Att’ys (Aug. 29, 2013) 
[hereinafter Cole Recreational Memo], https://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf. 
74 Memorandum from Jefferson B. Sessions, Att’y Gen., U.S. Dep't of Justice, to All U.S. Att’ys (Jan. 4, 2018) 
[hereinafter Sessions Memo], https://www.justice.gov/opa/press-release/file/1022196/download. 
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prosecutorial discretion to the respective federal prosecutors. This sort of laissez-faire policy on 

federal prosecution of state-legalized marijuana usage offers insight into the circumstances that 

allowed the debtor in Garvin to operate his business despite violating the CSA. 

The Odgen Memo, in 2009, was the first memorandum to articulate the DOJ’s stance on 

the conflict between federal and state marijuana laws.75 This Memo offered clarification and 

guidance to U.S. Attorneys in states that have legalized the use of medical marijuana.76 

Specifically, this Memo reminded U.S. Attorneys that their authority, which is delegated by the 

U.S. Attorney General, should be consistent with DOJ priorities and guidance.77 Further, in 

pursuing these priorities, U.S. Attorneys should not focus federal resources on individuals who are 

in clear compliance with state medical marijuana laws.78 While this Memo reaffirmed the illegality 

of medical marijuana under federal law, it clarified that the enforcement of federal marijuana laws 

“would be for the most part hands-off” in states permitting the use of medical marijuana.79 Some 

commentators have described the Odgen Memo as a “green light to the open sale of marijuana,” 

with “explosion[s] in the number of storefront marijuana dispensaries openly doing business in a 

product prohibited under federal law.”80  

Deputy Attorney General James Cole, in 2011, released the Cole Memo.81 This Memo 

addressed the unintended consequences of the Ogden Memo and clarified that prosecution of 

serious drug crimes remain a priority.82 It reiterated that prosecuting individuals who use medical 

marijuana legally under state law is not an efficient use of federal resources.83 However, the Memo 

 
75 Ogden Memo, supra note 71. 
76 Id. 
77 Id. 
78 Id. 
79 Grabarsky, supra note 44, at 3. 
80 Sam Kamin & Eli Wald, Marijuana Lawyers: Outlaws or Crusaders?, 91 OR. L. REV. 869, 881 (2013). 
81 Cole Memo, supra note 72. 
82 Id. 
83 Id. 
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clarified that the federal government should continue prosecution efforts towards commercial 

businesses “cultivating, selling, or distributing marijuana.”84 As a result, federal enforcement of 

the CSA greatly increased, resulting in arrests and prosecutions of numerous marijuana 

operations.85 

 Two years later, Deputy Attorney General James Cole sent out the Cole Recreational 

Memo.86 This Memo has been viewed as an attempt to find a “middle-ground between the Ogden 

and Cole memos and resolve the conflicts created by their conflicting policies.”87 This Memo 

stated that federal prosecutors should only prosecute marijuana-related cases that are in line with 

the government’s top priorities,88 while other matters should be left to state and local law 

enforcement agencies.89 

 Attorney General Jeff Sessions, in 2018, rescinded these previous memos by implementing 

the Sessions Enforcement Memo. This became known as the “Sessions Memo,” which explained 

that the DOJ believes “marijuana is a dangerous drug and that marijuana activity is a serious 

crime.” In this Memo, Sessions urged federal prosecutors to prosecute marijuana-related offenses 

under the same principles that they would any other case.90 Sessions later emphasized that this 

Memo, unlike previous DOJ guidance, “does not have safe harbors in it.”91  

 
84 Id. 
85 Waters, supra note 35, at 136 (internal quotation marks omitted). 
86 Cole Recreational Memo, supra note 73. 
87 Waters, supra note 35, at 137. 
88 Cole Recreational Memo, supra note 73. These top priorities include: preventing the distribution of marijuana to 
minors; preventing revenue from the sale of marijuana from going to criminal enterprises, gangs, and cartels; 
preventing the diversion of marijuana from states where it is legal under state law in some form to other states; 
preventing state-authorized marijuana activity from being used as a cover or pretext for the trafficking of other 
illegal drugs or other illegal activity; preventing violence and the use of firearms in the cultivation and distribution 
of marijuana; preventing drugged driving and the exacerbation of other adverse public health consequences 
associated with marijuana use; preventing the growing of marijuana on public lands; and preventing marijuana 
possession or use on federal property. Id. 
89 Id. 
90 Sessions Memo, supra note 74. 
91 Waters, supra note 35, at 138. 
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Jeff Sessions’ successor, William Barr, has stated that he is “accepting the Cole 

Memorandum for now,” but that he has “generally left it up to the U.S. Attorneys in each state to 

determine what the best approach is in that state.”92 According to Barr, he has no current plans to 

go after marijuana businesses that are in compliance with their state’s laws.93 These Memos make 

clear that federal enforcement of state-legal marijuana usage has been anything but consistent in 

recent years. When courts consider these directives from U.S. Attorney Generals and U.S. Deputy 

Attorneys in concert with Congressional legislation discussed infra, it highlights the shifting legal 

landscape over federal marijuana prosecution. 

2. Congressional Legislation 

 In recent years, Congress’s view of state marijuana legalization has similarly shifted. In 

2001, after the Supreme Court in Oakland Cannabis Buyers’ Corporation confirmed that there is 

not an exception for medical marijuana in the CSA, Congress introduced the Rohrabacher-Farr 

Amendment in an effort to prohibit the use of federal funds in preventing states from enacting their 

own laws regarding the use, distribution, possession, or cultivation of medical marijuana.94 This 

legislation was rejected, as were all other similar proposals, until 2014.95 In 2014, the Amendment 

finally passed, reading: “None of the funds made available in this Act to the Department of Justice 

may be used, with respect to the States . . . to prevent such States from implementing their own 

 
92 Sara Somerset, Attorney General Barr Favors a More Lenient Approach to Cannabis Prohibition, FORBES (Apr. 
15, 2019, 5:00 AM), https://www.forbes.com/sites/sarabrittanysomerset/2019/04/15/attorney-general-barr-favors-a-
more-lenient-approach-to-cannabis-legalization/#52e27b4bc4c8.  
93 Claire Hansen, Attorney General Barr Calls Current Marijuana Situation ‘Intolerable,’ Indicates Support for 
Reform Bill, U.S. NEWS (Apr. 10, 2019), https://www.usnews.com/news/national-news/articles/2019-04-
10/attorney-general-william-barr-supports-states-act-over-current-marijuana-law. William Bar has also noted that he 
would prefer one of two alternatives to the current marijuana situation in the United States: (1) one uniform federal 
rule against marijuana; or (2) Congressional legislation allowing states to enact their own laws. Id.  
94 Michael Schroeder, Medical Cannabis Protection: The Rohrabacher-Farr Amendment, CANNACON (Jan. 26, 
2018), https://cannacon.org/medical-cannabis-protection-rohrabacher-farr-amendment. 
95 Id.  
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State laws that authorize the use, distribution, possession, or cultivation of medical marijuana.”96 

While this Amendment prevented funds from being funneled towards federal efforts to fight state-

legalized medical marijuana, it came with the condition that it must be renewed each year in order 

to remain in effect.97 Since its inception in 2014, it has been renewed by Congress each year.98 

 Most recently, the House of Representatives approved a measure to prevent the DOJ from 

interfering with both state medical and recreational marijuana laws.99 The Amendment was 

attached to an appropriations bill to fund parts of the federal government for 2020.100 However, 

negotiations between the House of Representatives and the Senate resulted in a rider101 that only 

protected interference with state medical marijuana laws.102 While this legislation certainly does 

not alter the status of marijuana as a Schedule I drug, it does suggest that Congress is becoming 

more open to both medical and recreational marijuana use. However, the federal government’s 

continued categorization of marijuana as a Schedule I drug under the CSA still brings severe 

ramifications, especially for marijuana businesses seeking the federal remedy of bankruptcy.  

 

 

 

 
96 Consolidated and Further Continuing Appropriations Act, H.R. 83, 113th Cong. (2014). 
97 Waters, supra note 35, at 142; Schroeder, supra note 94. 
98 See H. Amdt.332 to H.R. 2578, H.R. 2578, 114th Cong. (2015); Consolidated Appropriations Act, H.R. 2029, 
114th Cong. (2016); Consolidated Appropriations Act, H.R. 244, 115th Cong. (2017); Consolidated Appropriations 
Act, H.R. 1625, 115th Cong. (2018); Consolidated Appropriations Act, H.J. Res 31, 116th Cong. (2019); H. 
Amdt.398 to H.R. 3055, 116th Cong. (2019). 
99 Tom Angell, Congress Votes to Block Feds from Enforcing Marijuana Laws in Legal States, FORBES (June 20, 
2019), https://www.forbes.com/sites/tomangell/2019/06/20/congress-votes-to-block-feds-from-enforcing-marijuana-
laws-in-legal-states/#2dc367f14b62. 
100 Id. 
101 A rider is an “[i]nformal term for a nongermane amendment to a bill or an amendment to an appropriation bill 
that changes the permanent law governing a program funded by the bill. Glossary Term: Rider, United States 
Senate, https://www.senate.gov/reference/glossary_term/rider.htm. 
102 Kyle Jaeger, House-Passed Marijuana Amendments Stripped From Congressional Spending Bills, MARIJUANA 

MOMENT (Dec. 16, 2019), https://www.marijuanamoment.net/house-passed-marijuana-amendments-stripped-from-
congressional-spending-bills/. 
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II. Marijuana and Chapter 11 Bankruptcy 

Article I of the Constitution grants Congress the power to “establish uniform laws on the 

subject of Bankruptcies throughout the United States.”103 Congress codified substantive 

bankruptcy law in Title 11 of the United States Code,104 which is also known as the “Bankruptcy 

Code.” The Bankruptcy Code is divided into numerous chapters: Chapters 1, 3, and 5 are 

provisions that apply in every bankruptcy case; and Chapters 7, 9, 11, 12, and 13 contemplate 

specific types of bankruptcy proceedings.105 There are two forms of bankruptcy relief: (1) 

liquidation and (2) rehabilitation or reorganization.106 Chapter 7 deals with relief in the form of 

liquidation.107 In a Chapter 7 case, a trustee collects all nonexempt property from the debtor, 

converts it to cash, and distributes the cash to the creditors.108 Alternatively, Chapter 11 and 

Chapter 13 cases involve relief in the form of rehabilitation or reorganization.109 In these cases, 

creditors’ claims are satisfied through future earnings of the debtor.110 Every bankruptcy 

proceeding also involves a U.S. Trustee, who is appointed by the U.S. Attorney General to cover 

a specific region of the country.111 The U.S. Trustee performs administrative and supervisory tasks 

in place of the bankruptcy judge.112 

 
103 U.S. CONST. art. I, § 8, cl. 4. 
104 Bankruptcy Code, 11 U.S.C. §§ 101–1532 (2018). 
105 See id. §§ 101–12, 301–55, 501–62, 701–84, 901–46, 1101–95, 1201–04, 1301–30.  
106 See id. §§ 701–84, 901–46, 1101–95, 1201–04, 1301–30. 
107 See id. §§ 701–84. 
108 See id. 
109 11 U.S.C §§ 1101–95, 1301–30. This comment does not touch on Chapter 9 or 12 bankruptcy because Chapter 9 
bankruptcies deal with government entities as debtors and Chapter 12 bankruptcies are limited to family farmers and 
fishermen.  
110 See id. §§ 1101–95, 1301–30. 
111 28 U.S.C. § 586 (2012). 
112 Id. 
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 The following sections discuss the Chapter 11 bankruptcy process and highlight key cases 

regarding the availability of bankruptcy to marijuana-related businesses. This discussion lays the 

foundation to assist in understanding the basis of the Ninth Circuit’s decision in Garvin. 

 A. The Chapter 11 Bankruptcy Process 

 A debtor commences a Chapter 11 bankruptcy case by filing a petition in the Bankruptcy 

Court.113 After a debtor files a petition, the debtor needs time to prepare a plan. Accordingly, the 

filing of a petition triggers the automatic stay, which provides a period of time in which creditors 

are prohibited from taking any action to collect claims or enforce liens against the debtor that arose 

before the debtor filed the petition.114 This “breathing spell” allows the debtor to resolve its 

financial difficulties free from action by creditors.115 Under the protection of the automatic stay, 

debtors have the chance to propose a plan of reorganization.116 After the petition is filed, the debtor 

will continue to control the business in most Chapter 11 cases as a “debtor in possession.”117 This 

means the debtor acts as the representative of the estate, operating the business and maintaining 

possession and control of their assets while undergoing reorganization.118  

In a Chapter 11 bankruptcy case, a plan of reorganization must be filed at the time of the 

filing of the petition or at any time thereafter.119 The Bankruptcy Code identifies a number of 

requirements to which a plan must adhere.120 After the plan is created in accordance with these 

 
113 11 U.S.C. § 1121 (2018). 
114 Id. § 362. 
115 Id. 
116 Id. § 1129. 
117 Id. § 1107. 
118 See id. § 323 (“The trustee in a case under this title is the representative of the estate.”); Id. § 1106 (explaining 
the duties of a trustee); Id. § 1107 (highlighting the duties of the trustee that the debtor in possession is to perform). 
This role is typically assumed by a trustee in other chapters. See id. §§ 704, 1302. A trustee may be appointed in a 
Chapter 11 case if a party in interest or the U.S. Trustee requests. Id. § 1104. 
119 Id. § 1121. There is a period of 120 days of exclusivity during which only the debtor may file a Chapter 11 plan. 
In this exclusivity period, creditors may only accept what the debtor has proposed, move to convert the case to a 
Chapter 7 case and liquidate the debtor’s assets, or move to end the debtor’s exclusivity period. See id. §§ 1112, 
1121. 
120 Id. § 1123.  



 

169 

 

requirements and filed, the bankruptcy court must hold a hearing on confirmation and give all 

parties in interest notice of the hearing so that they have the opportunity to raise objections to the 

confirmation of the plan.121 As relevant here, a party in interest may request for a case to be 

dismissed for “cause” for “gross mismanagement of the estate.”122 Further, claim holders and 

interest holders must vote to accept the plan.123 However, approval of the plan involves both 

creditor acceptance and court confirmation.124 The bankruptcy judge holds the ultimate authority 

on whether or not a plan will be approved. Even if the creditors do not accept the plan, the 

bankruptcy judge has the authority to confirm it. Conversely, when creditors accept the Chapter 

11 plan, the bankruptcy judge may choose not to confirm it.125 If a plan has been accepted by all 

creditors, as was the case in Garvin,126 there are a number of requirements that, if relevant,127 must 

be met in order for the bankruptcy judge to confirm the plan.128 One of these requirements is found 

in the Legal Means Provision, which states that the plan must be “proposed . . . not by any means 

forbidden by law” in order to be confirmed.129 The Ninth Circuit, in Garvin,130 addressed each of 

these technical aspects of the Chapter 11 process before arriving to the ultimate question—whether 

a marijuana-related business could seek bankruptcy when dismissal for “cause” was waived. 

 
121 Id. § 1128.  
122 Id. § 1112(b). A party in interest may move to dismiss for “cause,” which in addition to “gross mismanagement 
of the estate,” could also be for “failure to comply with an order of the court,” “failure to file a disclosure statement, 
or to file or confirm a plan, within the time fixed by this title or by order of the court,” or other reasons listed in the 
text of § 1112(b). Id.  
123 See id. § 1129(a)(8) (requiring each impaired class of claims or interest to accept the plan). 
124 See id. § 1129 (outlining the requirements for plan confirmation). 
125 Id. § 1129. Where creditors have approved a plan, the bankruptcy judge may nonetheless reject it if it does not 
meet the other requirements of Section 1129(a). Conversely, where the creditors have not approved a plan, the 
bankruptcy judge may approve the plan under the “cram-down” standards of Section 1129(b).  
126 Garvin v. Cook Invs. NW, SPNWY, LLC, 922 F.3d 1031, 1036 (9th Cir. 2019). 
127 Some of these requirements are only applicable in certain scenarios. For example, Section 1129(a)(15) never 
applies to legal entities. Additionally, Section 1129(a)(8) is not required if the debtor seeks to confirm a cramdown 
plan under § 1129(b).  
128 Id. § 1129(a). 
129 Id. § 1129(a)(3). 
130 Garvin, 922 F.3d at 1034–35. 
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 B. Chapter 11 Bankruptcy Goals  

 Before one can put the key requirements for the confirmation of a Chapter 11 plan in 

perspective, it is important to understand the process and goals of Chapter 11 bankruptcy. Chapter 

11 bankruptcy offers struggling businesses an opportunity to continue their business operations 

while using its revenues to repay creditors.131 Put differently, Chapter 11 bankruptcy is a 

statutorily-created means of offering a debtor and a creditor the opportunity to work out their 

economic differences with the shared objective of maximizing the returns for both parties.132 The 

process allows debtors to reorganize their affairs while providing the debtor and the creditor with 

a track record for the debtor, creditor, and court to follow the debtor’s progress.133 For the debtor, 

Chapter 11 offers a chance to plan its reorganization and assess any internal affairs free from 

interference by creditors.134 For the creditor, Chapter 11 is an opportunity to recover owed debts 

and test the debtor’s viability for future purposes.135 

 Chapter 11 is known for its rehabilitative features allowing a debtor to restructure its debts 

and reorganize its business with the ultimate goal of continuing in business.136 In sum, the goal in 

Chapter 11 bankruptcy is to “salvage viable businesses by reorganizing their finances and setting 

up a plan to pay back creditors.”137 As the Supreme Court has explained, the “fundamental 

purpose” of Chapter 11 bankruptcy is to “prevent a debtor from going into liquidation, with an 

 
131 Alessandra Allegretto, Note, Overcoming Creditor Misfortune Creatively: Structured Dismissals in Chapter 11 
Bankruptcies, 36 J.L. & COM. 239, 241 (2018). 
132 Susan Jensen-Conklin, Do Confirmed Chapter 11 Plans Consummate? The Results of a Study and Analysis of the 
Law, 97 COM. L.J. 297, 299 (1992). 
133 Id. 
134 J. Stewart Bohan, The Scope and Substance of the Bankruptcy Code’s Section 1129(a)(3) Requirement for 
Chapter 11 Plan Confirmation, 32 CAL. BANKR. J. 599, 601–02 (2013); see also In re Rent-Rite Super Kegs W. 
Ltd., 484 B.R. 799, 806 (Bankr. D. Colo. 2012) (“A reorganization under chapter 11 affords a debtor the protection 
of the automatic stay in order for the debtor to use that breathing spell to formulate its reorganization plan.”). 
135 Jensen-Conklin, supra note 132, at 300. 
136 Id. at 301. 
137 Garsal Realty v. Troy Sav. Bank (In re Garsal Realty, Inc.), 39 B.R. 991, 992 n.2 (N.D.N.Y. 1984), aff’d, 1985 
U.S. App. LEXIS 26519 (2d Cir. Jan. 14, 1985). 
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attendant loss of jobs and possible misuse of economic resources.”138 There are four main 

objectives of Chapter 11 plans: (1) “to provide fundamental fairness in dealing with the creditors”; 

(2) “to preserve going concerns”; (3) “to give honest debtors with good intentions a fresh start in 

their financial affairs”; and (4) “to provide an avenue for a debtor in a Chapter 11 case to achieve 

a successful reorganization.”139 Under the Bankruptcy Code, in order to protect these fundamental 

goals, Chapter 11’s rehabilitative nature justifies an additional safeguard that requires plans to be 

proposed “not by any means forbidden by law.” 

C. The Availability of Bankruptcy to a Marijuana-Related Business  

Since some states only started legalizing medical or recreational marijuana use in 2012, the 

marijuana industry is clearly in its nascent stages. Like most businesses, especially new ones, there 

is a reasonable expectation that a number of them may fail. When those businesses fail, they often 

seek the protection of bankruptcy. But federal law remains in a state of flux whether the bankruptcy 

doors should be open to struggling marijuana-related businesses. Some courts have addressed the 

issue under the Dismissal for Cause Provision, holding that bankruptcy is not available to 

marijuana-related businesses because it violates federal law. Others have addressed the issue under 

the Legal Means Provision requirement that a plan be “proposed . . . not by any means forbidden 

by law.” These courts addressing the issue under the Legal Means Provision are split: some courts 

have dismissed the cases by reasoning that the plans relate to an illegal purpose; other courts have 

confirmed the plans by finding that it is outside the bankruptcy court’s scope to consider an 

illegality in a plan’s substance. Although the courts articulate their reasoning and reach different 

results, they can agree on one thing: federal law is anything but clear on this issue.  

 

 
138 NLRB v. Bildisco & Bildisco, 465 U.S. 513, 528 (1983).  
139 Bohan, supra note 134, at 602–04. 
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 1. The Dismissal for Cause Provision 

Under the Bankruptcy Code’s Dismissal for Cause Provision, a party in interest may 

request to dismiss a Chapter 11 case for “cause.”140 If the bankruptcy court finds cause, it must 

either: (a) convert the case under Chapter 11 to a case under Chapter 7 or (b) dismiss the case 

outright, with limited exceptions in favor of the creditor and the estate.141 This cause standard 

exists to protect and further the underlying purposes of Chapter 11 bankruptcy.142 These purposes 

are to “preserv[e] viable businesses while maximizing creditors’ return, facilitating negotiations 

to accommodate each party’s interests, and producing a reasonable opportunity for plan 

confirmation.”143 The Code lists various circumstances that would meet the “cause” 

requirement.144 As pertinent here, “gross mismanagement of the estate” qualifies as “cause” for 

dismissal.145 Most Chapter 11 cases involving marijuana-related businesses are dismissed under 

this provision, meaning they never even reach the confirmation stage.146 Several courts and 

commentators that view bankruptcy as a remedy that should not be available to marijuana-related 

businesses draw support from these cases that dismissed under the Dismissal for Cause Provision.  

For example, in In re Rent-Rite Super Kegs West Ltd., the Bankruptcy Court for the District 

of Colorado dismissed a case under the Dismissal for Cause Provision where the debtor received 

approximately twenty-five percent of its revenues from tenants of his warehouse who were 

engaged in state-legal marijuana cultivation.147 The court dismissed the case and reasoned that the 

debtor’s “continued criminal activity satisfies the requirement of ‘cause’ under [the Dismissal for 

 
140 11 U.S.C. § 1112(b) (2018). 
141 Id. 
142 Cheng, supra note 2, at 108. 
143 Id. 
144 11 U.S.C. § 1112(b)(4) (2018). 
145 Id. 
146 See, e.g., In re Arenas, 535 B.R. 845 (B.A.P. 10th Cir. 2015); In re Way to Grow, Inc., 597 B.R. 111 (Bankr. D. 
Colo. 2018); In re Rent-Rite Super Kegs W. Ltd., 484 B.R. 799 (Bankr. D. Colo. 2012). 
147 In re Rent-Rite, 484 B.R. at 803, 811.  
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Cause Provision] and requires dismissal or conversion of this chapter 11 bankruptcy case.”148 The 

court also emphasized that it will not condone criminal activity by allowing a debtor to benefit 

from the bankruptcy process while unlawfully leasing space to those violating the CSA.149  

Similarly, in In re Way to Grow, Inc., the Bankruptcy Court for the District of Colorado 

again dismissed a case under the Dismissal for Cause Provision involving two debtors who sold 

indoor hydroponic and gardening supplies with business plans tied to the growing cannabis 

industry.150 They simply explained that, as a federal court, it is required to uphold federal law, and 

debtors cannot seek federal bankruptcy relief while in violation of federal law.151 The court 

stressed that there is “no practical alternative to dismissal” given the court’s oath to uphold federal 

law.152 The court sympathized that this outcome may be viewed as “inequitable.”153 But the court 

explained that it cannot rewrite the law to fix an unjust result, “Congress alone has power to 

legislate a solution.”154 

These cases show how marijuana-related bankruptcy cases are often dismissed when a 

party in interest seeks to dismiss under the Dismissal for Cause Provision. However, when cases 

are not dismissed under this provision, courts consider a different analysis in determining whether 

to confirm a Chapter 11 plan. 

 2. The Legal Means Provision 

Assuming a party in interest does not file a motion to dismiss under the Dismissal for Cause 

Provision, the plan will likely proceed to the confirmation stage.155 A debtor presenting a plan to 

 
148 Id. at 809. 
149 Id. 
150 In re Way To Grow, Inc., 597 B.R. at 132. 
151 Id. at 120. 
152 Id. at 132. 
153 Id. at 132. 
154 Id. at 133. 
155 11 U.S.C. § 1128 (2018). 
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the court must meet certain requirements under the Bankruptcy Code before the bankruptcy court 

confirms the plan.156 The proponent of the plan bears the burden of proving that each of the relevant 

requirements are met.157 Once the proponent of the plan has satisfied these requirements, the court 

will confirm the plan.158 One of those requirements is that, under the Legal Means Provision, a 

Chapter 11 plan must be “proposed . . . not by any means forbidden by law.”159  

If a plan fails to satisfy the Legal Means Provision, the bankruptcy court cannot confirm 

the plan.160 However, the scope of the Legal Means Provision is uncertain because some courts 

have interpreted the provision to pertain to the substance of the plan while others view the 

provision as only relating to the method of the proposal itself.161 This conflict is critical to the 

confusion regarding a marijuana-related business’s ability to file for Chapter 11 bankruptcy.  

For example, in In re Mother’s Earth, the Bankruptcy Court for the Southern District of 

California dismissed a case where the debtor was a state-legal marijuana grower.162 The court 

found that the debtor could not file a plan that complied with the relevant Bankruptcy Code 

sections; namely, the plan could not be proposed “not by any means forbidden by law” under the 

Legal Means Provision.163 Additionally, in In re McGinnis, the Bankruptcy Court for the District 

of Oregon interpreted the Legal Means Provision to mean that a plan must comply with applicable 

 
156 Id. § 1129(a); see also Bohan, supra note 134, at 599. 
157 Bohan, supra note 134, at 599. 
158 Bohan, supra note 134, at 600. 
159 11 U.S.C. § 1123(a)(3). 
160 Id. 
161 Compare In re Food City, 110 B.R. 808 (Bankr. W.D. Tex. 1990) (holding that a bankruptcy judge should only 
consider the proposal process itself in considering the Legal Means Provision) with In re Mahoney, 80 B.R. 197 
(Bankr. S.D. Cal. 1987) (denying the confirmation of a plan because it did not comport with California law). 
162 In re Mother Earth’s Alternative Healing Cooperative, Inc., Case No. 12-10223-LT11, Dkt. No. 54 (Bankr. S.D. 
Cal. Oct. 23, 2012).  
163 Id. 
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state and federal laws in order to be confirmed.164 Because the plan relied on funds from marijuana 

cultivation and sale, the court found the plan did not satisfy the Legal Means Provision.165 

Conversely, the Bankruptcy Court for the Western District of Texas, in In re Food City, 

Inc., held that the Legal Means Provision should be interpreted to apply to the method of plan 

proposal.166 The court reasoned that the statute on its face does not compel the court to perform an 

“inquisition” into potential illegalities.167 This case involved a debtor who was a discount grocer 

who proposed a plan in violation of the Securities Act of 1933.168 Although In re Food City did 

not interpret the Legal Means Provision in the specific context of marijuana, it is still instructive 

here. Significantly, the court seemed to suggest that when an illegality is “sufficiently blatant,” the 

court should consider dismissal of the proposal.169 

It is clear that courts are ultimately split on the meaning of the Legal Means Provision. 

These cases highlight the differing interpretations of these critical Bankruptcy Code provisions, 

which presented a difficult task to the Ninth Circuit in Garvin.  

D. Garvin: How One Mistake Changed a Case 

 The Garvin court is the first and only federal appellate court to address the question of 

whether a marijuana-related business could file for bankruptcy.170 In Garvin, the U.S. Trustee 

failed to file a motion to dismiss under the Dismissal for Cause Provision, meaning it waived that 

 
164 In re McGinnis, 453 B.R. 770, 772 (Bankr. D. Or. 2011). This case concerned Chapter 13 bankruptcy and 
analyzed plan confirmation under 11 U.S.C. § 1325(a)(3). Id. However, the text of Section 1325(a)(3) and Section 
1129(a)(3) (the Legal Means Provision) are identical. Compare 11 U.S.C. § 1325(a)(3) (“the court shall confirm a 
plan if . . . the plan has been proposed in good faith and not by any means forbidden by law”) with 11 U.S.C. § 
1129(a)(3) (“The court shall confirm a plan only if the plan has been proposed in good faith and not by any means 
forbidden by law.”). Therefore, analysis of the meaning of these statutes in relation to the availability of bankruptcy 
to a marijuana-related business should be the same. 
165 In re McGinnis, 453 B.R. at 772. 
166 In re Food City, Inc., 110 B.R. at 813 (internal quotation marks omitted). 
167 Id.  
168 Id. at 810. 
169 Id. at 814. 
170 Garvin v. Cook Invs. NW, SPNWY, LLC, 922 F.3d 1031 (9th Cir. 2019). 
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method of dismissal.171 The Ninth Circuit then had to determine whether the reorganization plan 

met the Legal Means Provision requirement that a plan be “proposed . . . not by any means 

forbidden by law.”172  

 The facts before the Ninth Circuit were relatively straightforward. Five real estate holding 

companies owned and managed by Michael Cook were facing insolvency and sought the 

protection of Chapter 11 bankruptcy.173 A reorganization plan was crafted that paid all creditors in 

full and allowed Cook to continue operating his business.174 However, one of the real estate 

holding companies leased properties to a company called “Green Haven,” who used the property 

exclusively for the production of marijuana.175 Though Green Haven was in compliance with 

Washington law, Green Haven was in violation of federal law under the CSA.176  

 The U.S Trustee filed a motion to dismiss under the Dismissal for Cause Provision due to 

“gross mismanagement of the estate.”177 The bankruptcy court denied the motion to dismiss, but 

with leave for the U.S. Trustee to renew the motion to dismiss at the plan confirmation hearing.178 

However, the U.S. Trustee failed to renew the motion and the plan was ultimately confirmed by 

the bankruptcy court.179 The U.S. Trustee appealed.  

On appeal, the U.S. Trustee raised two main issues: (1) it challenged the bankruptcy court’s 

refusal to dismiss the case under the Dismissal for Cause Provision; and (2) it argued that Green 

 
171 Id. 
172 Id. 
173 Id. at 1033. 
174 Id. 
175 Id. 
176 Id. 
177 Id. 
178 Id. The bankruptcy court below denied the motion with leave to renew because the debtors asserted that they 
could propose a plan that specifically rejected Green Haven’s lease. In re Cook Invs. NW, SPNWY, LLC, No. 17-
5516 BHS, 2017 WL 10716993, at *1 (W.D. Wash. Dec. 18, 2017).  
179 Garvin, 922 F.3d at 1034. 
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Haven’s lease violated federal law,180 which conflicts with the Legal Means Provision.181 On the 

first issue, the Ninth Circuit held that the U.S. Trustee waived this argument by failing to renew 

its motion to dismiss.182 The Ninth Circuit quoted the district court and stated, “[t]he Trustee failed 

to renew the motion or subsequently raise the gross mismanagement argument. Although the 

Debtors fail to raise the waiver, it seems to be plain error for this court to reverse the bankruptcy 

court’s denial when the Trustee failed to renew its motion.”183 

 The Ninth Circuit next turned to the Legal Means Provision issue of whether the plan was 

“proposed . . . not by any means forbidden by law” because the plan was in part funded by the 

leasing of a property to a marijuana-related business in violation of the CSA.184 The court reasoned 

that whether the bankruptcy court properly confirmed the plan boils down to whether the Legal 

Means Provision’s language “proposed . . . not by any means forbidden by law” forbids a plan that 

is proposed in an unlawful manner or a plan whose substantive provisions depend on illegality.185  

 The court held that the Legal Means Provision’s requirement applies to the method of plan 

proposal as opposed to the substance of the plan itself.186 In doing so, the court relied on the First 

Circuit Bankruptcy Appellate Panel’s conclusion in In re Irving Tanning Co.,187 where that court 

looked only to the proposal of the plan in considering the Legal Means Provision.188 The court also 

clarified that this reading of the Legal Means Provision is consistent with both the statutory text, 

 
180 21 U.S.C. § 856 makes it unlawful to “knowingly open, lease, rent, use, or maintain any place, whether 
permanently or temporarily, for the purpose of manufacturing, distributing, or using any controlled substance.” 21 
U.S.C. § 856 (2012).  
181 Garvin, 922 F.3d at 1033–34. 
182 Id. at 1034. 
183 Id. 
184 Id. at 1035; see also 21 U.S.C. § 856. 
185 Garvin, 922 F.3d at 1035. 
186 Id. 
187 In re Irving Tanning Co.,496 B.R. 644, 660 (1st Cir. B.A.P. 2013). 
188 Garvin, 922 F.3d at 1035 (citing In re Irving Tanning Co., 496 B.R. at 660). 
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which does not refer to the substance of the plan, and the weight of persuasive authority.189 The 

court acknowledged that some courts, like the Bankruptcy Court of Colorado in In re Rent-Rite 

Super Kegs West Ltd., have found that the Legal Means Provision forecloses any possibility of the 

confirmation of a plan that relies in any part on income obtained through an illegal activity.190 The 

court emphasized that these decisions “fail to square that understanding with [the Legal Means 

Provision’s] express focus on the manner of the plan’s proposal.”191 

 The court, to reaffirm its viewpoint, then examined the statutory text itself.192 The full text 

of the Legal Means Provision reads, “[t]he plan has been proposed in good faith and not by any 

means forbidden by law.”193 According to the Ninth Circuit, when considering the scope of the 

Legal Means Provision, it is important to recognize that the phrase “not by any means forbidden 

by law” modifies the phrase “[t]he plan has been proposed.”194 Additionally, any contrary 

interpretation of the text would render the words “has been proposed” meaningless and other 

confirmation requirements would become redundant.195 The court exemplified this issue by 

showing that another confirmation requirement196 necessitates that “[t]he plan complies with the 

applicable provisions of this title.”197 The court then concluded its statutory analysis of the Legal 

Means Provision by explaining, “[i]f [the Legal Means Provision] is read to mean that the plan 

 
189 Id. (“Courts addressing the issue have uniformly held that [the Legal Means Provision] does not require that the 
contents of a plan comply in all respects with the provisions of all non-bankruptcy laws and regulations.” (citing In 
re Gen. Dev. Corp., 135 B.R. 1002, 1007 (Bankr. S.D. Fla. 1991))). 
190 Id. (citing In re Rent-Rite Super Kegs W. Ltd., 484 B.R. 799, 809 (Bankr. D. Colo. 2012)). 
191 Id. (citing In re Irving Tanning Co., 496 B.R. at 660) (internal quotation marks omitted). 
192 Id. 
193 11 U.S.C. § 1129(a)(3) (2018). 
194 Garvin, 922 F.3d at 1035 (internal quotation marks omitted). Congress is not presumed to draft provisions in a 
non-grammatical manner. See, e.g., Arcadia v. Ohio Power Co., 498 U.S. 73, 79 (1990) (“In casual conversation, 
perhaps, such absent-minded duplication and omission are possible, but Congress is not presumed to draft its laws 
that way.”). 
195 Garvin, 922 F.3d at 1035 (internal quotation marks omitted). The canon against surplusage directs court against 
interpreting a statutory provision in a way that would render another provision superfluous. See, e.g., Bilski v. 
Kappos, 561 U.S. 593, 607 (2010) (citation omitted). 
196 11 U.S.C. § 1129(a)(1). 
197 Garvin, 922 F.3d at 1035 (internal quotation marks omitted). 
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must comply with all applicable law, there would be no need for a separate requirement that the 

plan comply with the provisions of the Bankruptcy Code specifically.”198 

 The Ninth Circuit established its view that there is no need to “convert the bankruptcy 

judge into an ombudsman without portfolio, gratuitously seeking out possible illegalities in every 

plan, a result that would be inimical to the basic function of bankruptcy judges in bankruptcy 

proceedings.”199 The Ninth Circuit also stated that it does not believe that its interpretation of the 

Legal Means Provision will lead to bankruptcy proceedings being used to facilitate illegality for 

two reasons: (1) absent waiver, as in this case, courts may dismiss cases for gross mismanagement 

under the Dismissal for Cause Provision; and (2) confirmation of a plan does not insulate debtors 

from prosecution for criminal activity, even if that activity is engrained in the plan itself.200 Given 

the prior disagreement of courts on the correct interpretation of the Legal Means Provision coupled 

with the timely debate over the legality of marijuana, it is no surprise that Garvin caught the 

attention of the media and subsequent courts. 

 E. Aftermath of Garvin 

 The Ninth Circuit’s Garvin opinion sparked much conversation about the justifications for 

its rationale and its future implications. Some commentators have interpreted the holding in Garvin 

as an indicator that courts may be becoming more open-minded regarding the availability of 

bankruptcy to marijuana-related businesses.201 Others view the holding as an outcome that was 

 
198 Id. 
199 Id. at 1036. 
200 Id. 
201 Todd E. Phillips & Jeanna Rickards Koski, Garvin and its Aftermath: The Ninth Circuit Upholds a Bankruptcy 
Plan Contemplating Income From a Cannabis-Related Source and Several Bankruptcy Courts Quickly Weigh In, 
CAPLIN & DRYSDALE ATTORNEYS (July 8, 2019), [hereinafter Garvin and its Aftermath], 
http://www.capdale.com/garvin-and-its-aftermath-the-ninth-circuit-upholds-a-bankruptcy-plan-contemplating-
income-from-a-cannabis-related-source-and-several-bankruptcy-courts-quickly-weigh-in (“The Ninth Circuit’s 
decision to uphold the bankruptcy plan in Garvin, albeit on a narrow ground, forecloses a statutory ground for 
objection to plans for debtors that derive income from marijuana-related activities within that circuit, and may 
reflect a shift by courts to be more open-minded about cannabis companies and access to federal bankruptcy law.”). 
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specific to the unique circumstances of the case, noting that a motion to dismiss under the 

Dismissal for Cause Provision will often end in the dismissal of marijuana-related bankruptcy 

cases.202 While public opinion of Garvin is insightful, courts’ perspectives of Garvin are crucial 

to the decision’s future implications. To date, In re Basrah Custom Design, Inc. and In re 

CWNevada LLC offer the available perspectives of the courts on this matter, which both call for a 

departure from the judgment in Garvin. 

  1. In re Basrah Custom Design, Inc. 

 Within a month of the Ninth Circuit’s decision Garvin, the holding was criticized by the 

United States Bankruptcy Court for the Eastern District of Michigan for even partially opening the 

door to marijuana-related bankruptcies.203 In re Basrah Custom Design, Inc. involved a debtor 

who filed a bankruptcy case with the purpose of allowing the debtor and the debtor’s sole 

shareholder to either lease commercial space to a marijuana-related business or enter into a 

marijuana-related business themselves.204 The court found that there was “cause” under the 

dismissal for cause requirement to dismiss the case.205 The court, in rationalizing its decision, 

clarified that it, as a federal court, cannot be used to “assist [a debtor] in obtaining a result that is 

contrary to federal criminal law under the [CSA], and therefore contrary to federal public 

policy.”206 

 Despite the fact that the holding in Garvin was not binding on the court in In re Basrah 

Custom Design Inc., the Bankruptcy Court for the Eastern District of Michigan wrote a lengthy 

 
202 See, e.g., N. Chris Glenos et al., Marijuana-Related Debtors’ Case Survives Dismissal in Ninth Circuit, BRADLEY 
(June 4, 2019), https://www.bradley.com/insights/publications/2019/06/marijuana-related-debtors-case-survives-
dismissal-in-ninth-circuit; Mark A. Salzberg, Ninth Circuit Gives A Partial Green Light to Cannabis Company 
Bankruptcies, NAT’L L. REV. (May 2, 2019), https://www.natlawreview.com/article/ninth-circuit-gives-partial-
green-light-to-cannabis-company-bankruptcies. 
203 In re Basrah Custom Design, Inc., 600 B.R. 368 (Bankr. E.D. Mich. 2019). 
204 Id. 
205 Id. at 383. 
206 Id. 
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note regarding its disapproval of Garvin.207 The court first explained that it does not agree with 

the Ninth Circuit’s holding in Garvin that the Legal Means Provision’s language that a plan must 

be proposed “not by any means forbidden by law” applies to the plan’s proposal itself rather than 

its substantive provisions.208 The court next questioned whether the Garvin court should have 

reconsidered the issue of the U.S. Trustee’s waiver of a motion to dismiss under the Dismissal for 

Cause Provision.209 It noted that the Ninth Circuit’s refusal to decide the dismissal for cause issue 

on waiver grounds is questionable because it “allowed the affirmance, by a federal court, of the 

confirmation of a Chapter 11 plan under which a debtor would continue to violate federal criminal 

law under the CSA.”210 

 One National Law Review writer, Mark A. Salzberg, discussed the implications of In re 

Basrah Custom Design, Inc., first pointing out the lengths that the court went to in order to criticize 

a holding that was not even binding on its court.211 Salzberg also noted that, as the first marijuana 

case decided post-Garvin, the court’s holding signifies that whatever “gains” were made for the 

marijuana industry in Garvin are going to be scaled back, at least outside of the Ninth Circuit.212 

 The Bankruptcy Court for the Eastern District of Michigan’s decision in In re Basrah 

Custom Design, Inc. was the first to showcase a court’s perspective of the Ninth Circuit’s Garvin 

decision. This immediate opposition confirmed that Garvin would not completely open the 

bankruptcy doors for marijuana-related businesses. 

  2. In re CWNevada LLC 

 
207 Id. at 381 n.38. 
208 Id. 
209 Id. 
210 Id. (emphasis omitted). 
211 Salzberg, supra note 202. 
212 Salzberg, supra note 202. 
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 The Ninth Circuit’s holding in Garvin was also distinguished within a month of its 

publication by the United States Bankruptcy Court for the District of Nevada in In re CWNevada 

LLC.213 This case involved a debtor who was in the business of cultivating, producing, and 

distributing medical and recreational marijuana legally under state law.214 Some of the creditors 

argued that, among other things, the debtor was ineligible for bankruptcy relief and dismissal was 

warranted under the Dismissal for Cause Provision.215  

 The court, in considering the creditors’ arguments, first considered the recent holding in 

Garvin.216 After acknowledging that the Ninth Circuit’s decision in Garvin is controlling in 

situations where an objection to a plan confirmation is raised under the Legal Means Provision, 

the court took a more limited view of the Garvin holding.217 First, the court in In re CWNevada 

LLC distinguished Garvin by pointing out that the Ninth Circuit did not consider a motion to 

dismiss under the Dismissal for Cause Provision because the U.S. Trustee had waived the 

argument by failing to renew its prior motion.218 Accordingly, the Garvin decision offers no 

direction on whether dismissal under the Dismissal for Cause Provision would be appropriate in 

other cases.219 Second, the court also noted that, unlike in Garvin where the marijuana-related 

funds were only a fraction of the plan, the marijuana-related funds “appear[ed] to be the primary 

source of the Debtor’s revenue and appears to be in clear violation of the Controlled Substance 

Act.”220 Interestingly, this language suggests that bankruptcy plans that are directly related to 

 
213 In re CWNevada LLC, 602 B.R. 717 (Bankr. D. Nev. 2019). 
214 Id. at 723. 
215 Id. at 726–27. 
216 Id. at 728. 
217 Id. at 730–31. 
218 Id. at 730. 
219 Id. 
220 Id. (emphasis added).  
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marijuana should somehow be treated differently than those only tangentially related to marijuana, 

even in the context of the Legal Means Provision.  

As previously noted, some commentators believed that Garvin would blow the bankruptcy 

doors open to marijuana-related businesses moving forward.221 However, the courts’ opinions in 

In re Basrah Custom Design, Inc. and In re CWNevada immediately decelerated this notion of a 

widespread impact. 

III. The Meaning of the Legal Means Provision and the Corresponding Availability of 
Bankruptcy to Marijuana-Related Businesses 

 
 While the Ninth Circuit was correct to confirm the debtor’s bankruptcy plan in Garvin, the 

court’s analysis was flawed in that it opened the door to future bankruptcy plans involving illegal 

activity. The Legal Means Provision requirement that a plan be “proposed . . . not by any means 

forbidden by law” should bar confirmation of a proposed plan that includes substantive illegalities. 

Both policy and well-settled principles of statutory interpretation support this result. However, in 

the marijuana context, the inquiry should not end here. Rather, courts should take a step further to 

consider the true underpinnings of the phrase “forbidden by law.” Although marijuana remains a 

Schedule I drug under the CSA, both federal legislation and non-prosecution policies lead to a 

legitimate question: Is a bankruptcy plan that concerns state-legal marijuana actually “forbidden 

by law”? Bankruptcy courts, in deciding whether to deny a plan based on its substance being 

“forbidden by law” or a plan dismissal for “cause,” should also consider the U.S. Attorney’s non-

prosecution policy for marijuana-related businesses seeking financial relief through the bankruptcy 

process. Because in reality, if the United States chose to prosecute these marijuana-related 

businesses for violations of federal law, they would have seized business operations and 

bankruptcy reorganization would have been off the table. If bankruptcy courts simply find that 

 
221 Garvin and its Aftermath, supra note 201. 
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state-legal marijuana businesses are violating the CSA without further consideration, such as 

whether the federal government is even prosecuting these marijuana-related businesses, they are 

impliedly second guessing the federal government entity charged with enforcing violations of the 

CSA. Ultimately, bankruptcy courts should defer to the judgment of the U.S. Attorney General 

and U.S. Attorneys when deciding whether marijuana-related plans should be dismissed under the 

Dismissal for Cause Provision or denied under the Legal Means Provision.  

The subsequent sections support this view by first detailing the Ninth Circuit’s flawed 

rationale; next considering the Legal Means Provision from a statutory interpretation perspective; 

and finally discussing the role of the U.S. Attorney General or the U.S. Attorneys in considering 

whether a substantive provision of a plan is “forbidden by law.” The last section concludes by 

addressing further considerations, such as the Ninth Circuit’s conjecture that allowing bankruptcy 

judges to address the substance of the plan would turn bankruptcy judges into “ombudsman 

without portfolio.”  

A. The Legal Means Provision as a Bar to Substantive Illegalities 
 

 The Legal Means Provision requirement that a plan be “proposed in good faith and not by 

any means forbidden by law” is a significant one. Its interpretation is influential in the ability of 

debtors engaging in an illegal activity to find relief through the bankruptcy process. Accordingly, 

this requirement should be read to require the substantive provisions of a Chapter 11 plan to 

comply with the law. Bankruptcy, as a federal remedy that is not guaranteed by the Constitution, 

should only be available to those in compliance with federal law.222 As it stands under the Ninth 

 
222 Some courts have found that the Legal Means Provision requirement is expansive, applying to both federal and 
state law. See, e.g., In re Dapontes, 364 B.R. 866, 867 (Bankr. D. Conn. 2007) (“The [Legal Means Provision] 
prohibition is expansive, i.e., it includes both federal and any other applicable law.”). While this would be ideal in a 
world of unlimited judicial resources, this Comment seeks to square its interpretation of the Legal Means Provision 
with courts’ concerns that this interpretation would be overly burdensome for the bankruptcy judge. See, e.g., In re 
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Circuit’s holding in Garvin, all Chapter 11 bankruptcy plans making it to the confirmation stage 

and satisfying all other applicable requirements for confirmation are eligible for confirmation 

regardless of whether the plan’s substance contains a violation of the law.223 This holding has 

wide-reaching implications beyond the present context of a debtor engaged in a marijuana-related 

business because it essentially allows a business engaging in an illegal activity to find relief 

through confirmation of a bankruptcy plan.  

 The Ninth Circuit attempted to address this concern by explaining that it does not believe 

that its interpretation of the Legal Means Provision will result in bankruptcy proceedings being 

used to facilitate legal violations because absent waiver, as in this case, courts may dismiss a case 

for gross mismanagement under the Dismissal for Cause Provision.224 However, as the court itself 

acknowledged, dismissal for cause for gross mismanagement of the estate is not an option if it is 

waived,225 leaving Ninth Circuit courts with controlling precedent that directs them to confirm a 

plan with a clear illegality under Garvin’s interpretation of the Legal Means Provision. While U.S. 

Trustees are likely to utilize motions to dismiss under the Dismissal for Cause Provision, mishaps 

do happen as evidenced by Garvin itself.226 Here, the court suggested that the entire outcome of a 

bankruptcy plan involving substantive illegalities can turn on the existence of a motion to 

dismiss,227 which seems counterintuitive in addressing its Garvin opinion’s future implications.  

 
Dapontes, 364 B.R. 866, 867 (Bankr. D. Conn. 2007) (“The [Legal Means Provision] prohibition is expansive, i.e., it 
includes both federal and any other applicable law.”); Garvin v. Cook Invs. NW, SPNWY, LLC, 922 F.3d 1031, 
1036 (9th Cir. 2019); In re Food City, Inc., 110 B.R. 808, 812–13 (Bankr. W.D. Tex. 1990); see also infra Section 
III.D.1 for a more detailed analysis of this Comment’s response to that concern. 
223 See Garvin, 922 F.3d at 1035 (“[W]e conclude that [the legal means provision] directs courts to look only to the 
proposal of a plan, not the terms of the plan.”). 
224 Id. at 1036. In In re Food City, the Bankruptcy Court for the Western District of Texas also made a similar point. 
110 B.R. at 813, n.12. There, the court noted that a plan containing a blatant illegality will “probably” fail on 
another provision, like the good faith requirement of Section 1129(a)(3) or the feasibility standard of Section 
1129(a)(11). Id.  
225 Garvin, 922 F.3d at 1036. 
226 Id. 
227 Id. 
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 At minimum, bankruptcy judges should be required to dismiss cases under the Legal Means 

Provision where a plan involves a blatant federal illegality in its substance. While this would oblige 

federal bankruptcy judges to have a basic understanding of federal law in order to spot and 

eliminate clear illegalities in proposed plans, this is a reasonable obligation for those individuals 

who are charged with administering justice under the laws of the United States.228 To avoid 

unintended consequences of the Ninth Circuit’s decision in Garvin reaching beyond the marijuana 

context, it would be rational for bankruptcy judges to reject confirmation of a plan based on an 

illegality regardless of the existence of a motion to dismiss. Courts may further support this result 

by analyzing the Legal Means Provision from a statutory interpretation perspective. 

B. Statutory Interpretation of the Legal Means Provision 

 The goal of statutory interpretation is “to try to determine congressional intent.”229 While 

the Ninth Circuit used some statutory interpretation tools in determining the meaning of the Legal 

Means Provision,230 it failed to use other applicable statutory interpretation tools that would have 

led to the court considering the substance of the plan. Once the Ninth Circuit found that the Legal 

Means Provision only required a plan’s proposal to comply with the law, it stopped there.231 The 

Ninth Circuit incorrectly interpreted the Legal Means Provision by never considering the substance 

of the plan at all. Other courts who properly consider the substance of the plan still end their 

interpretation of the Legal Means Provision too soon by not considering the ambiguity of the 

phrase “forbidden by law.” 

 
228 28 U.S.C. § 453 (2018). Each federal judge takes the following oath before performing the duties of his or her 
office: “I, [name], do solemnly swear (or affirm) that I will administer justice without respect to persons, and do 
equal right to the poor and to the rich, and that I will faithfully and impartially discharge and perform all the duties 
incumbent upon me as [job title] under the Constitution and laws of the United States. So help me God.” Id. 
(emphasis added). 
229 United States v. Copley, 591 B.R. 263, 282 (E.D. Va. 2018) (citing Dole v. United Steelworkers of America, 494 
U.S. 26, 35 (1990)). 
230 Garvin, 922 F.3d at 1035. 
231 Id. 
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1. The Legal Means Provision: Plan Proposal or Substantive Provisions? 
 

When courts look to resolve the conflict between the two competing interpretations of the 

Legal Means Provision, they should first consider principles of statutory interpretation. This 

analysis always begins with the language of the statutory text, giving words their “ordinary, 

contemporary, common meaning” in the absence of a definition from Congress.232 Where the 

meaning of statutory language remains uncertain, courts should use statutory interpretation tools 

to discern the appropriate meaning.233 

As evidenced by various courts’ differing interpretations of the meaning of the Legal 

Means Provision, the confirmation requirement that a plan “has been proposed in good faith and 

not by any means forbidden by law” is ambiguous.234 As most courts present the issue, the 

ambiguity lies not with the meaning of individual words, but with whether the word “proposed” 

applies to the phrase “not by any means forbidden by law.” In Garvin, the Ninth Circuit focused 

on the modification of the phrase “not by any means forbidden by law” by the phrase “[t]he plan 

has been proposed.235 Though grammar is an important consideration in statutory interpretation,236 

the Supreme Court has rejected grammatical constructions of a statute where it would result in 

 
232 United States v. Midgett, 198 F.3d 143, 145–46 (4th Cir. 1999); see also Pioneer Inv. Servs. Co. v. Brunswick 
Assocs., 507 U.S. 380, 388 (1993) (“Courts properly assume, absent sufficient indication to the contrary, that 
Congress intends the words in its enactments to carry ‘their ordinary, contemporary, common meaning.’” (quoting 
Perrin v. United States, 444 U.S. 37, 42 (1979)). Where the terms of a statute still remain ambiguous after this stage, 
the court may consider other evidence, like legislative history, to interpret the meaning of the provision. See Ratzlaf 
v. United States, 510 U.S. 135, 147–148 (1994) (“we do not resort to legislative history to cloud a statutory text that 
is clear.”). Here, while there is no legislative history on this provision, there is evidence that, compared to the 
previous version of this provision, Congress did intend to expand the scope of what actions would forbid the 
confirmation of a Chapter 11 bankruptcy plan. See Bohan, supra note 134, at 624–25 (comparing Section 1129(a)(3) 
with its predecessor, Section 221(3) of the 1989 Bankruptcy Act). 
233 LARRY M. EIG, CONG. RESEARCH. SERV., 97-589, STATUTORY INTERPRETATION: GENERAL PRINCIPLES AND 

RECENT TRENDS 1 (2014). 
234 See, e.g., Garvin, 922 F.3d at 1035; In re Mother Earth’s Alt. Healing Coop., Inc., No. 12-10223-11, (Bankr. S.D. 
Cal. dismissed Oct. 23, 2012). 
235 Garvin, 922 F.3d at 1035. 
236 See, e.g., Arcadia v. Ohio Power Co., 498 U.S. 73, 79 (1990) (“In casual conversation, perhaps, such absent-
minded duplication and omission are possible, but Congress is not presumed to draft its laws that way.”). 
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anomalies.237 Here, the grammatical interpretation of the Legal Means Provision could lead to the 

confirmation of a plan that is in clear violation of the law, which is undoubtedly an anomaly. 

Conversely, the alternate interpretation would ensure no such plans were confirmed. 

Further, the Supreme Court has instructed that, when determining the meaning of a statute, 

the court must look to the statute as a whole because “the meaning of statutory language, plain or 

not, depends on context.”238 Significantly, the Supreme Court has explained that, “in expounding 

a statute, we are not guided by a single sentence or member of a sentence, but look to the provisions 

of the whole law, and to its object and policy.”239 The Supreme Court has also clarified that, where 

possible, statutes should be read to effect a “symmetrical and coherent regulatory scheme.”240 

Here, the court strayed from the Supreme Court’s guidelines by failing to give sufficient 

weight to the context of the statute and by only considering the grammatical construction of a 

single sentence as opposed to “the provisions of the whole law and its object and policy.”241 If the 

court properly considered the context of the phrase in question in light of “the provisions of the 

whole law and its object and policy,” it would interpreted the provision in a way that ensures results 

consistent with law. To be sure, the Supreme Court also advocates for statutory interpretation that 

results in a “symmetrical and coherent regulatory scheme.”242 Adhering to an interpretation of the 

Legal Means Provision that is consistent with federal law promotes an overall symmetrical and 

coherent regulatory scheme because it would be illogical for a regulatory scheme such as the 

Bankruptcy Code to produce results inclusive of blatant illegalities.  

 
237 See, e.g., United States v. X-Citement Video, Inc., 513 U.S. 64, 68–69 (1994) (rejecting the grammatical 
interpretation adopted by the circuit court because it would lead to anomalies). 
238 King v. St. Vincent’s Hosp., 502 U.S. 215, 221 (1991). 
239 Dole v. United Steelworkers of America, 494 U.S. 26, 35 (1990) (citation omitted). 
240 BD America Prod. Co. v. Burton, 549 U.S. 84, 99 (2006) (quoting FDA v. Brown & Williamson Tobacco Corp. 
529 U.S. 120 (2000)). 
241 Dole, 494 U.S. at 35 (citation omitted). 
242 Burton, 549 U.S. at 99 (quoting FDA v. Brown & Williamson Tobacco Corp. 529 U.S. 120 (2000)). 
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The Ninth Circuit further justified its stance by highlighting that an interpretation of the 

Legal Means Provision that applies to the substance of the plan itself would make the additional 

requirement that “[t]he plan complies with the applicable provisions of [the Bankruptcy Code]”243 

redundant,244 not considering that this requirement seems inherently redundant itself. This 

requirement is by nature redundant given that it requires other provisions already required to be 

required. Overall, the Ninth Circuit’s statutory interpretation and rationale was flawed and not 

consistent with statutory interpretation requirements as proscribed by the Supreme Court.  

Most courts properly adhering to a substantive-based interpretation of the Legal Means 

Provision in the context of a case involving a marijuana-related business end their inquiry here, 

finding that the involvement of marijuana in a bankruptcy plan automatically deems the plan to be 

“forbidden by law.”245 However, those courts fail to consider another ambiguity in the statute—

what exactly “forbidden by law” means in the context of a marijuana-related case.  

 2. A Closer Look at the Phrase “Forbidden by Law”  

Courts that have engaged in statutory interpretation of the Legal Means Provision in the 

context of a marijuana-related case tend to gloss over the statute, focusing on whether the word 

“proposed” applies to the phrase “not by any means forbidden by law” and deciding whether or 

not the plan may be confirmed based on that analysis alone.246 At first glance, it seems as if a 

marijuana-related violation of the CSA would amount to a plan being “forbidden by law,” 

consequently making it ineligible for confirmation under the Legal Means Provision. However, a 

 
243 11 U.S.C. § 1129(a)(1) (2018).  
244 Garvin v. Cook Invs. NW, SPNWY, LLC, 922 F.3d 1031, 1035 (9th Cir. 2019). 
245 See, e.g., In re Dapontes, 364 B.R. 866, 867 (Bankr. D. Conn. 2007); In re Eagle-Picher Holdings, Inc., 345 B.R. 
860, 861 (Bankr. S.D. Ohio 2006); In re Mother Earth’s Alt. Healing Coop., Inc., No. 12-10223-11, (Bankr. S.D. 
Cal. dismissed Oct. 23, 2012). 
246 See, e.g., Garvin, 922 F.3d at 1035; In re Dapontes, 364 B.R. at 867; In re Eagle-Picher Holdings, Inc., 345 B.R. 
at 861; In re Mother Earth’s Alt. Healing Coop., Inc., No. 12-10223-11, (Bankr. S.D. Cal. dismissed Oct. 23, 2012). 
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closer look reveals that the phrase “forbidden by law” calls for a deeper analysis related to the 

general enforcement of the law in question. 

 Statutory interpretation begins with the language of the statute itself.247 When words are 

not terms of art nor statutorily defined,248 those words should be given their everyday meaning, 249 

which is frequently derived from the dictionary.250 Dictionary definitions providing the “ordinary, 

contemporary, common meaning” of the words “forbidden” and “law” show that these words 

encompass much more than previously assumed by courts. To start, Merriam-Webster defines 

“forbidden” as “not permitted or allowed.”251 Further, Black’s Law Dictionary offers both broad 

and narrow definitions of “law.” In the narrowest context, Black’s Law Dictionary defines “law” 

as “a statute”; and in the broadest context, it defines law as “the body of authoritative grounds of 

judicial and administrative action.”252 The Supreme Court has indicated that “[a] word in a statute 

may or may not extend to the outer limits of its definitional possibilities,” which depends on the 

statue’s broader purpose and fit with other laws.253 The broader purpose of bankruptcy is to “give[] 

the honest but unfortunate debtor . . . a new opportunity in life and a clear field for future effort, 

unhampered by the pressure and discouragement of preexisting debt.”254 Looking to the more 

expansive interpretation of “law” would permit the bankruptcy court to look to more specialized 

authoritative bodies to offer guidance on the enforcement of the act in issue, furthering the broader 

 
247 EIG, supra note 233, at 3. 
248 The terms addressed in this section are not defined in the statute itself. See 11 U.S.C. § 101 (2018) (defining 
terms applicable to the Bankruptcy Code). 
249 United States v. Midgett, 198 F.3d 143, 145–146 (4th Cir. 1999); see also Pioneer Inv. Servs. v. Brunswick 
Assocs., 507 U.S. 380, 388 (1993) (“Courts properly assume, absent sufficient indication to the contrary, that 
Congress intends the words in its enactments to carry ‘their ordinary, contemporary, common meaning.’”) (quoting 
Perrin v. United States, 444 U.S. 37, 42 (1979). 
250 EIG, supra note 233, at 7. 
251 Forbidden, MERRIAM WEBSTER’S COLLEGIATE DICTIONARY, (11th ed. 2020). 
252 Law, BLACK’S LAW DICTIONARY (10th ed. 2014). 
253 Dolan v. U.S. Postal Serv., 546 U.S. 481, 486 (2006); see also EIG, supra note 245, at 9. 
254 Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934) (citation omitted). 
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purpose of bankruptcy by giving honest debtors a fresh start. Overall, this interpretation would 

also stimulate a more “symmetrical and coherent regulatory scheme”255 in that bankruptcy court’s 

decisions regarding the Legal Means Provision would be more consistent with that of other 

governing bodies. 

If a court read the Legal Means Provision by substituting “forbidden” and “law” for their 

dictionary definitions, it would make clear that a plan must be “permitted or allowed by the body 

of authoritative grounds of judicial and administrative action.” Thus, the analysis of the 

requirement that a plan not be “forbidden by law” is not black and white. Rather, this phrase 

encompasses a spectrum on which illegalities fall, taking into account more than simply what is 

statutorily prohibited and encompassing the broader “body of authoritative grounds of judicial and 

administrative action.”256 Significantly, one of these bodies is the DOJ’s current policy of granting 

U.S. Attorneys prosecutorial discretion in states that have decriminalized marijuana to decide 

whether to prosecute marijuana-related violations of the CSA.257 Under the dictionary definition 

of “law,” this policy qualifies as “law” because it is an authoritative ground of judicial action that 

U.S. Attorneys apply in deciding whether or not to prosecute marijuana-related CSA offenses.258 

Further, in bankruptcy cases where U.S. Attorneys have actively chosen to not prosecute these 

violations of the CSA, those acts are certainly not “forbidden” because they are in fact being 

permitted and allowed by the U.S. Attorney General. This means these types of marijuana-related 

violations of the CSA are not in fact “forbidden by law” because they are technically allowed by 

bodies of authoritative grounds of judicial action.  

 
255 BD America Prod. Co. v. Burton, 549 U.S. 84, 99 (2006) (quoting FDA v. Brown & Williamson Tobacco Corp. 
529 U.S. 120 (2000)). 
256 Law, BLACK’S LAW DICTIONARY (10th ed. 2014). 
257 See Somerset, supra note 92. 
258 See Law, BLACK’S LAW DICTIONARY (10th ed. 2014). 
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When bankruptcy courts decide whether to deny a case under the Legal Means Provision 

or dismiss under the Dismissal for Cause Provision, those courts must consider a marijuana-related 

business’s violation of the CSA in concert with the U.S. Attorney’s decision to not prosecute that 

same business for violating the CSA.259 Although most view whether bankruptcy is available to 

state-legal marijuana businesses as a federalism question (i.e. a conflict between federal and state 

law),260 whether state-legal marijuana businesses violate “law” conflicts when looking at federal 

statutes (the CSA) versus federal policies (the federal government choosing not to enforce the 

CSA). By the same token, bankruptcy courts should not wholesale deny these businesses 

bankruptcy relief based on violations of the CSA when the federal prosecutorial bodies are not in 

fact “forbidd[ing]” it. 

C. The U.S. Attorney General’s Position to Set Federal Policy Related to the 
Availability of Bankruptcy Marijuana-Related Businesses 

 
Currently, some federal bankruptcy courts are dismissing cases or denying plan 

confirmation of state-legal marijuana-related businesses for violating the CSA while it is a federal 

policy not to prosecute these state-legal marijuana-related businesses for violating the CSA. In 

assessing the two competing federal policies regarding repercussions for marijuana-related 

violations of the CSA and determining which one should prevail, it is imperative to evaluate who 

is better equipped to determine such a policy. In doing so, two areas of law overlap: bankruptcy 

law and criminal law. On one end of the spectrum, bankruptcy judges have immense expertise in 

the bankruptcy arena.261 On the other end, the U.S. Attorney General and U.S. Attorneys have 

 
259 Had the U.S. Attorney decided to prosecute the business, it would have been put out of business and the 
reorganization would not have been attempted. 
260 See, e.g., Cheng, supra note 2, at 118 (arguing that the bankruptcy court is not the appropriate forum to determine 
substantive state and federal law). 
261 See Rafael I. Pardo & Kathryn A. White, The Structural Exceptionalism of Bankruptcy Administration, 60 UCLA 

L. REV. 384, 425 (2012) (highlighting the various ways bankruptcy judges get their expertise). 
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substantial knowledge and experience with criminal law.262 When these two areas conflict, the 

bankruptcy court should give deference to the U.S. Attorney General and U.S. Attorneys in 

marijuana-related policy. 

The U.S. Attorney General and U.S. Attorneys both work to uphold federal law on behalf 

of the United States. The U.S. Attorney General’s role includes heading the DOJ,263 acting as chief 

law enforcement officer of the federal government,264 and directing and supervising the U.S. 

Attorneys for the various districts.265 The U.S. Attorney General, in carrying out these roles, often 

sets national prosecutorial policies designed to focus federal law enforcement efforts on matters 

that “are most deserving of federal attention.”266 These prosecutorial polices often guide U.S. 

Attorneys in their discretionary decisions on what types of offenses to prosecute.  

In the criminal law context, U.S. Attorneys are tasked with prosecuting cases brought by 

the federal government.267 U.S. Attorneys represent the United States in federal cases, which 

means these cases have arisen from the federal laws created by Congress.268 In determining 

whether to prosecute certain acts of crime, U.S. Attorneys are guided by the U.S Attorney 

General269 and Title 9 of the Justice Manual.270 Given that the U.S. Attorney General is charged 

 
262 See Office of the Attorney General: About the Office, THE UNITED STATES DEP’T OF JUSTICE (last updated July 
17, 2018) [hereinafter About the Office], https://www.justice.gov/ag/about-office (explaining the U.S. Attorney 
General’s role as chief law enforcement officer); 28 U.S.C. § 547 (2012) (charging U.S. Attorneys with prosecuting 
crimes for the United States). 
263 28 U.S.C. § 503 (2012).  
264 About the Office, supra note 262. 
265 Act of Aug. 2, 1861, ch. 37, 65 Stat. 367 (charging the Attorney General with the superintendence and direction 
of the district attorneys and marshals); see also Organization, Mission & Functions Manual: Attorney General, 
Deputy, and Associate, U.S. DEP’T JUSTICE (last updated Sept. 9, 2014), https://www.justice.gov/jmd/organization-
mission-and-functions-manual-attorney-general (noting the U.S. Attorney General’s “supervisory power over the 
accounts of U.S. Attorneys”). 
266 U.S. Dep’t of Just., Just. Manual § 9-27.230. 
267 28 U.S.C. § 547 (2012). U.S. Attorneys are also charged with prosecuting or defending the United States in civil 
actions, suits, or proceedings involving the United States. Id. 
268 Frequently Asked Questions, THE OFFICE OF THE UNITED STATES ATTORNEYS, 
https://www.justice.gov/usao/justice-101/faq. 
269 See sources cited supra note 265. 
270 U.S. Dep’t of Just., Just. Manual § 9-27.001 (“These principles of federal prosecution have been designed to 
assist in structuring the decision-making process of attorneys for the government.”). 
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with the “general superintendence and direction” of the U.S. Attorneys “as to the manner of 

discharging their respective duties,” U.S. Attorneys are obliged to follow the U.S. Attorney 

General’s prosecutorial policies.271 But when the U.S. Attorney General has left prosecutorial 

decisions up the U.S. Attorneys, as is the case for current marijuana prosecutorial policy under 

U.S. Attorney General William Barr, U.S. Attorneys are expected to follow the guidelines set forth 

in Title 9 of the Justice Manual.272 

Title 9 of the Justice Manual explains that a U.S. Attorney’s decision to prosecute 

represents a “policy judgment that the fundamental interests of society require the application of 

federal criminal law to a particular set of circumstances—recognizing both that serious violations 

of federal law must be prosecuted, and that prosecution entails profound consequences.”273 

Further, the U.S. Attorney is required to “commence or recommend federal prosecution if he/she 

believes that the person’s conduct constitutes a federal offense, and that the admissible evidence 

will probably be sufficient to obtain and sustain a conviction,” unless, among other things, the 

prosecution would serve no substantial federal interest.274 As relevant here, in deciding whether a 

prosecution would serve a substantial federal interest, the U.S. Attorney is to weigh relevant 

considerations, including federal law enforcement priorities, the nature and seriousness of the 

offense, and the deterrent effect of prosecution.275 As one former U.S. Attorney summarized it, 

U.S. Attorneys have the “unique responsibility of establishing prosecutorial policy” because the 

 
271 Act of Aug. 2, 1861, ch. 37, 65 Stat. 367 (charging the Attorney General with the superintendence and direction 
of the district attorneys and marshals). 
272 U.S. Dep’t of Just., Just. Manual § 9-27.001 (“These principles of federal prosecution have been designed to 
assist in structuring the decision-making process of attorneys for the government.”). 
273 Id.  
274 Id. § 9-27.220. 
275 Id. § 9-27.230. Other considerations include the person’s culpability in connection with the offence, the person’s 
history with respect to criminal activity; the person’s willingness to cooperate in the investigation or prosecution of 
others; the person’s personal circumstances; the interests of any victims; and the probable sentence or other 
consequences if the person is convicted.  
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U.S. Attorney is the sole actor in the criminal justice system who must “look to the totality of 

criminal threats within the district, as well as the available resources to meet those threats, and 

fashion a prosecution response that maximizes the positive impact that can be obtained from the 

resources.”276 

Accordingly, the U.S. Attorney General and U.S. Attorneys not only have ample 

experience handling and prosecuting criminal offenses, they are in an optimal position to consider 

whether marijuana use is worthy of penalty. Despite the fact that state-legal marijuana use is 

debatably “deserving of federal attention”277 given that the federal government cannot rely on the 

states to combat it, the U.S. Attorney General has left the decision up to U.S. Attorneys to decide 

whether to prosecute in their territories.278 This suggests that the U.S. Attorney General does not 

believe marijuana use is deserving of penalty since he is allowing it to go unpunished. Further, 

when marijuana prosecution policy is left to the individual U.S. Attorneys, as it is now, U.S. 

Attorneys are bound by numerous built-in factors they are required to consider when establishing 

a non-prosecution policy.279 Thus, when a U.S. Attorney decides not to prosecute a marijuana-

related violation of the CSA, he or she is making the determination that the prosecution would 

serve no substantial federal interest based on a list of relevant considerations he or she is required 

to weigh. 

 
276 Daniel Richman, Prosecutors and Their Agents, Agents and Their Prosecutors, 103 COLUM. L. REV. 749, 799 
(2003) (citing William Braniff, Local Discretion, Prosecutorial Choices, and the Sentencing Guidelines, 5 FED. 
SENTENCING REP. 309, 312 (1993)). 
277 U.S. Dep’t of Just., Just. Manual § 9-27.230. 
278 Somerset, supra note 92.  
279 U.S. Dep’t of Just., Just. Manual § 9-27.230; supra text accompanying note 275. 
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In contrast, bankruptcy judges have immense expertise in the bankruptcy arena,280 yet 

criminal law is not within the court’s jurisdictional bounds.281 While bankruptcy courts often 

engage in “residual policymaking” as a means to resolve ambiguities in the Bankruptcy Code that 

Congress either intentionally or inadvertently left unresolved,282 those courts dismissing or 

denying confirmation of marijuana-related cases as “forbidden by law” are arguably overstepping 

their jurisdictional bounds by second-guessing the U.S. Attorney’s decision not to prosecute 

marijuana-related violations of the CSA.283 Further, when a bankruptcy judge decides to dismiss 

or deny a bankruptcy plan based on an illegality, the bankruptcy judge frequently justifies this 

decision by citing to his or her duty to uphold federal law without regard to the federal non-

prosecution policy.284 Instead, bankruptcy judges should consider that they are still upholding 

federal law by taking into account whether federal prosecutors are prosecuting relevant violations 

of the CSA. In weighing these two competing federal policies, bankruptcy courts should defer to 

the U.S. Attorney General’s or U.S. Attorney’s prosecutorial policy in marijuana-related cases 

because these actors are better-equipped to consider whether to penalize marijuana-related 

businesses.  

 
280 See Pardo & White, supra note 260, at 425 (highlighting the various ways bankruptcy judges get their expertise). 
281 28 U.S.C. § 1334 (2012); see also Daniel A. Lowenthal, Subject Matter Jurisdiction in Bankruptcy: The Eleventh 
Circuit Addresses Related-To Jurisdiction, PATTERSON BELKNAP (Apr. 26, 2019), 
https://www.pbwt.com/bankruptcy-update-blog/subject-matter-jurisdiction-in-bankruptcy-the-eleventh-circuit-
addresses-related-to-jurisdiction (explaining that bankruptcy courts’ jurisdiction is “derivative of and dependent 
upon” a district court’s jurisdiction and it limited to civil proceedings arising under, arising in, and related to cases 
under Title 11). 
282 Pardo & White, supra note 259, at 413. 
283 It is certainly within the bankruptcy court’s authority to deter criminal activity by means of denying plans that are 
in clear violation of the law. However, there is a line between this authority and the overstep of denying 
confirmation based upon an act that the U.S. Attorney General or a U.S. Attorney has set a policy of non-
prosecution for. The former is in line with prosecutorial policy as set by the U.S. Attorney General and U.S. 
Attorneys and the latter contradicts it. 
284 See, e.g., In re Basrah Custom Design, Inc., 600 B.R. 368, 381 n.38 (Bankr. E.D. Mich. 2019) (highlighting that 
the interpretation of the Legal Means Provision in Garvin “allowed the affirmance, by a federal court, of the 
confirmation of a Chapter 11 plan under which a debtor would continue to violate federal criminal law under the 
CSA”); In re Way To Grow, Inc., 597 B.R. 111, 132 (Bankr. D. Colo. 2018) (emphasizing the court’s oath to uphold 
federal law in dismissing a case under the Dismissal for Cause Provision). 
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While this approach may yield results varying across jurisdictions and susceptible to 

changing political climates, it fosters consistent treatment of each individual marijuana-related 

business and is steadily in line with the views of the ones most capable of making such a 

determination. Federal prosecutorial policies will change based on the views of the acting U.S. 

Attorney General and U.S. Attorney. But this approach still provides more uniformity and 

predictability than the current approach because it allows bankruptcy courts to defer to the current, 

well-considered prosecutorial policy. In contrast, the current approach would continue to produce 

inconsistent, episodic results across the country. 

D. Other Considerations 

After Garvin, commentators have expressed concerns over both the implications of the 

interpretation of the Legal Means Provision and the inability of bankruptcy courts to confirm a 

plan that is in clear violation of the CSA based on the duty of federal courts to uphold federal law. 

The following sections address these concerns and offer further support for the approach 

recommended by this Comment. 

 1. Turning the Bankruptcy Judge into an “Ombudsman Without Portfolio” 

The Ninth Circuit, in Garvin, rationalized its viewpoint that the Legal Means Provision 

should be read to only bar illegalities in a plan’s proposal by explaining that there is no need for 

the bankruptcy judge to take the time to seek out potential illegalities in every bankruptcy plan.285 

Specifically, the court noted that there is “no need to convert the bankruptcy judge into an 

ombudsman without portfolio, gratuitously seeking out possible illegalities in every plan, a result 

that would be inimical to the basic function of bankruptcy judges in bankruptcy proceedings.”286 

Here, the court justified its dismissal of an interpretation that is arguably consistent with the spirit 

 
285 Garvin v. Cook Invs. NW, SPNWY,, 922 F.3d 1031, 1036 (9th Cir. 2019). 
286 Id. (internal quotation marks omitted). 
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of the Legal Means Provision requirement for a flawed policy reason: that this reading would 

unnecessarily compel the bankruptcy judge to inquire into potential illegalities in every plan.  

 First, in the above quote from Garvin, the Ninth Circuit appears to be concerned with 

judicial policing of Chapter 11 bankruptcy plans for substantive illegalities if the Legal Means 

Provision were to be read to forbid plan confirmation based on a plan’s substantive illegality. This 

can be seen through the court’s choice of words that there is “no need” to require the bankruptcy 

judge to “gratuitously” seek out illegalities in bankruptcy plans, which would be “inimical” to the 

basic duties of a bankruptcy judge.287 However, a court is not entitled to give a statute a “meaning 

[it] deem[s] more desirable,”288 as it seemingly did here based on this justification. Further, this 

commentary seems nonsensical as if the Legal Means Provision were to be read to forbid 

illegalities in the substance of a plan, bankruptcy courts would be required to address such a defect 

regardless of whether any other interested party raised the issue, thus eliminating concern over 

there being “no need” for a judge to “gratuitously” search for illegalities.289  

 At minimum, federal judges should be accountable to federal laws deserving of 

prosecution. This approach is consistent with the reading of the Legal Means Provision that bars 

plans from containing substantive illegalities and ensures the federal judge is being accountable to 

his or her basic duty of upholding the law.  

 

 

 
287 Id. (internal quotation marks omitted). 
288 Ali v. Fed. Bureau of Prisons, 552 U.S. 214, 228 (2008). 
289 See United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 277 n.14 (2010). (explaining that Section 1325(a) 
“requires bankruptcy courts to address and correct a defect in a debtor's proposed plan even if no creditor raises the 
issue.”). Section 1325(a) is Chapter 13’s equivalent of Chapter 11’s Section 1129(a) requirement that a court shall 
confirm a plan only if the plan complies with applicable provisions of the title. Compare 11 U.S.C. § 1325(a) (“the 
court shall confirm a plan if . . . [t]he plan complies with the provisions of this chapter and with the other applicable 
provisions of this title”) with 11 U.S.C. § 1129(a) (The court shall confirm a plan only if . . . [t]he plan complies 
with the applicable provisions of this title”). 
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  2. The Bankruptcy Court’s Duty to Uphold Federal Law 

Bankruptcy courts that have dismissed a marijuana-related case under the Dismissal for 

Cause Provision or denied confirmation of a marijuana-related plan have done so based on the 

illegality of marijuana under federal law. Specifically, these courts have emphasized their duty to 

uphold federal law.290 While it is true that these courts should recognize federal law and strive to 

uphold it, “law” encompasses more than statutory requirements. When upholding the “law,” it 

should defer to the “law” that is the prosecutorial policy of the U.S. Attorney General or the 

relevant U.S. Attorney in deciding whether to penalize debtors for engaging in acts that federal 

authorities have deemed unworthy of prosecution.291 

On a related note, courts adhering to this standpoint have also emphasized that Congress 

created the CSA and Congress alone has the power to change it.292 While Congress has not 

explicitly rescheduled marijuana, it has restricted funds from being used to prevent states from 

enacting their own laws that authorize the use, distribution, possession, or cultivation of medical 

marijuana.293 Thus, this is another federal policy by Congress, the federal authority that created 

the CSA, that pushed towards nonprosecution of state-legal marijuana crimes. In effect, this action 

shows that while Congress is not ready to reschedule marijuana, it is open to move towards a non-

prosecution stance. It also further supports the idea that bankruptcy courts should not forbid 

marijuana-related businesses that are incompliance with state law from seeking relief through the 

bankruptcy process.  

 
290 See, e.g., In re Basrah Custom Design, Inc., 600 B.R. 368, 381 n.38 (Bankr. E.D. Mich. 2019) (highlighting that 
the interpretation of the Legal Means Provision in Garvin “allowed the affirmance, by a federal court, of the 
confirmation of a Chapter 11 plan under which a debtor would continue to violate federal criminal law under the 
CSA”); In re Way To Grow, Inc., 597 B.R. 111, 132 (Bankr. D. Colo. 2018) (emphasizing the court’s oath to uphold 
federal law in dismissing a case under the Dismissal for Cause Provision). 
291 See discussion supra Section III.B.2, III.C. 
292 See, e.g., In re Way To Grow, Inc., 597 B.R. at 133 (“[I]f the result in this case is unjust, Congress alone has 
power to legislate a solution.”). 
293 See, e.g., H.Amdt. 398 to H.R. 3055, 116th Cong. (2019). 
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 3. Fairness to the Debtor and Creditor  

 Interpreting the Legal Means Provision to bar illegalities in a plan’s proposal provides 

fairness to debtors and creditors while also holding them accountable to the law. Where the 

provisions of a plan are plagued with a blatant illegality, both creditors and debtors should be on 

notice that they should not expect to find relief through bankruptcy. However, where debtors are 

engaging in an otherwise permissible activity, creditors and debtors alike should not be punished 

by case dismissal or plan denial. The effect of these outcomes is drastically different than that of 

a successful Chapter 11 bankruptcy. The most significant result of dismissing a case or denying 

confirmation of a plan is that the “automatic stay” is ended, meaning that creditors may pursue 

collection efforts outside of bankruptcy.294 Further, this path has a better economic impact by 

allowing the debtor to continue its business operations in order to repay creditors with business 

revenues.295  

When a debtor files for bankruptcy and proposes a plan that entails an illegality, the 

applicable government entity has evidently not prosecuted such debtor for the illegality. However, 

there is a difference in a debtor engaging in an act that has intentionally been left unprosecuted 

and a debtor engaging in an illegal act that has gone unnoticed up until the bankruptcy process. 

Debtors engaged in an otherwise permissible act in the eyes of the applicable U.S. Attorney should 

not face previously non-existing repercussions once their business starts to fail. Ultimately, it is 

illogical for a marijuana-related business to be able to operate without interference based on a well-

reasoned prosecutorial policy until financial failure hits and suddenly it is barred from seeking 

relief from the bankruptcy system. 

 

 
294 Allegretto, supra note 131, at 246. 
295 See Allegretto, supra note 131, at 241. 
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Conclusion 

 When state-legal marijuana businesses begin to failure, it is unclear whether they may seek 

financial relief and continue to run their business under the protection of a successful Chapter 11 

bankruptcy plan. While some courts have granted bankruptcy relief to these businesses, others 

have found that this federal remedy should not be available to those in violation of federal law. 

These inconsistent rulings leave owners of failing marijuana-related businesses speculating 

whether or not they should even try to seek relief through the bankruptcy process. 

 To ensure more uniform results, bankruptcy courts should interpret the Legal Means 

Provision in concert with the prosecutorial stance of the U.S. Attorney General or applicable U.S. 

Attorney. This Comment paves the way for bankruptcy courts to reach this result by looking at the 

substantive parts of the plan, which is supported by statutory interpretation tools. The plain 

meaning of “forbidden by law” would require bankruptcy courts to look beyond what is forbidden 

by statute and consider whether that same conduct, such as state-legal marijuana businesses, is 

forbidden by other forms of law. These other forms of law include the policies of U.S. Attorney 

General or applicable U.S. Attorney in determining whether or not to deny a plan under the Legal 

Means Provision or even dismiss a plan under the Dismissal for Cause Provision.  

 Whether bankruptcy courts are addressing a marijuana-related business under the 

Dismissal for Cause Provision or deciding whether to deny a plan under the Legal Means 

Provision, bankruptcy courts should defer to the U.S. Attorney General and U.S. Attorneys. This 

would allow debtors and creditors to benefit from the Chapter 11 plan because the debtor is able 

to continue their business and the creditor is able to realize a greater economic gain. After all, 

bankruptcy courts should not close the bankruptcy doors to those it dubs as violating law, when 
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those businesses were operating legally under state law and without fear of federal prosecution 

due to the federal government’s nonenforcement policies. 


