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Circuit Court Sprawl in the Age of Civil RICO Causes of Action: Proximate Cause and the 
Dilemma Facing the Third-Party Payor Prescription Drug Industry 

Dorian Deen* 

Introduction 

Pharmaceutical drug companies are often on the receiving end of much criticism. The 

public tends to characterize “Big Pharma” as heartless enterprises determined to make money at 

any cost. While pharmaceutical drug manufacturers are for-profit entities, they positively impact 

not only the healthcare industry, but the world at large. Whether leading research and discovery 

efforts, making contributions to drug discovery, improving treatment methods, advancing drug 

design and production, or leading the field with billions in charitable donations: pharmaceutical 

companies are making real efforts to shed its money-hungry moniker for recognition as a “team 

player”.1 

The American prescription drug industry has undergone rapid development and 

modernization, mostly stemming from the onset of Medicare and Medicaid and the rise of private 

insurers. In 1960, the prescription drug business was a $2.7 billion industry, and patient’s out-of-

pocket payments accounted for 96% of prescription drugs sold.2 Fast-forward to present day: the 

prescription drug industry is a $333.4 billion industry.3 However, patient’s out-of-pocket 

contributions account for only 14% of prescription drug payment, with Third-Party Payors such as 

Medicare (30%), Medicaid (10%), and Private Insurers (42%) rounding out the majority of the 

 
* Rutgers Law School, J.D. Candidate, Class of 2021. 
1 See John W. Dailey, Pharmaceutical Industry, BRITANNICA (Apr. 13, 2018), 
https://www.britannica.com/technology/pharmaceutical-industry/Transitions-in-drug-discovery; Tanza Loudenback, 
25 of the Most Generous Companies in America, BUS. INSIDER (June 23, 2016, 11:30 AM), 
https://www.businessinsider.com/most-generous-companies-in-america-2015-2016-6. 
2 Infographic – US Health Care Spending: Who Pays?, CAL. HEALTH CARE FOUND. (May 26, 2020), 
https://www.chcf.org/publication/us-health-care-spending-who-pays/. 
3 Id.  
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payments.4 Additionally, this rapid development has led to diversified and increased competition 

in the marketplace, causing prescription medications to become more accessible and affordable 

than ever before.5  

There is a large amount of money on the table. Pharmaceutical drug companies have 

increased spending on prescription drug marketing from roughly $17 billion per year in 1997 to 

$30 billion a year as recently as 2016, with nearly two-thirds of that total representing marketing 

efforts targeted to prescribing physicians.6 In addition, direct-to-consumer drug marketing has 

increased from $2.1 billion to $9.6 billion in the same timeframe.7 Over time, pharmaceutical drug 

companies have encountered ethical issues concerning their marketing practices, often being 

accused of disseminating misinformation or misrepresenting drug efficacy and safety which 

thereby influences patient injury.8 This has led patients and regulating agencies to seek retribution 

in the form of criminal charges.9 Consequently, as private Third-Party Payors contribute nearly 

50% to the payment of all prescription drugs nation-wide, they feel entitled to seek their own form 

of retribution.10 

This Note will address five-circuit court split spanning ten years, a split between the Second 

and Seventh Circuits, and the First, Third and Ninth Circuits. The nature of this circuit split 

concerns civil Racketeering Influenced and Corrupt Organizations (RICO) causes of action against 

 
4 Id. 
5 Scott Christ, The Benefits of the Pharmaceutical Industry, BIZFLUENT (Sept. 26, 2017), https://bizfluent.com/list-
6710523-benefits-pharmaceutical-industry.html. 
6 Katherine Ellen Foley, Hard to Swallow: Big Pharma Spent an Additional $9.8 Billion on Marketing in the past 20 
years. It worked., QUARTZ (Jan. 9, 2019), https://qz.com/1517909/big-pharma-spent-an-additional-9-8-billion-on-
marketing-in-the-past-20-years-it-worked.  
7 Beth Mole, Big Pharm Shells out $20B Each Year to Schmooze Docs, $6B on Drug Ads, ARSTECHNICA (Jan. 11, 
2019, 11:25 AM), https://arstechnica.com/science/2019/01/healthcare-industry-spends-30b-on-marketing-most-of-it-
goes-to-doctors/.  
8 Dailey, supra note 1; see False Claims Act, 31 U.S.C. §§ 3729–33 (2020). 
9 Id.  
10 Infographic – US Health Care Spending: Who Pays?, supra note 2. 
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prescription drug manufacturers brought on by Third-Party Payors.11 The fundamental issue in 

contention is whether the presence of intermediary players – like physicians in their individual 

prescription practices, Pharmacy Benefit Managers, and Pharmacy & Therapeutics Committees in 

their drug formulary customization - sever the causal chain between a pharmaceutical drug 

manufacturer’s alleged misrepresentation and an injury asserted by Third-Party Payors in the form 

of payments for the prescription drugs.12 This Note contends that the rationale of the Second and 

Seventh circuit courts is more in-line with Supreme Court precedent than the competing views 

from the First, Third and Ninth Circuit courts. That is, the presence and actions of intermediary 

players within the causal sequence attenuate the relationship between the alleged injury and the 

alleged civil RICO violation, eliminating proximate causation and precluding Third-Party Payors 

from pursuing civil RICO remedies.13 This analysis will begin by looking at what is on the table. 

Setting the Table for Discussion 

The background involved in the following circuit court opinions follow a similar trajectory14: 

1) A pharmaceutical drug manufacturer creates a drug and begins marketing it for sale 

following FDA approval.15 

2) Over the course of the drug’s shelf life, the manufacturer is accused of misrepresenting the 

drug, by having either promoted the drug for “off-label” use in which the FDA had not 

 
11 James F. Bogan III, Ninth Circuit Deepens Circuit Split in Pharmaceutical-Specific RICO Proximate Cause 
Ruling, LEXOLOGY (Jan. 31, 2020), https://www.lexology.com/library/detail.aspx?g=987e3820-67c4-4731-b92c-
eadda1409ad5; Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1962, 1964(c). 
12 UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121, 122 (2d Cir. 2010). 
13 Holmes v. Sec. Inv’r Prot. Corp., 503 U.S. 258, 269–70 (1992); §§ 1962, 1964(c); Sidney Hillman Health Ctr. Of 
Rochester v. Abbott Labs., 873 F.3d 574, 575 (7th Cir. 2017). 
14 UFCW, 620 F.3d 121; Abbott Labs., 873 F.3d 574; In re Neurontin Mktg. & Sales Practice Litig., 712 F.3d 21 (1st 
Cir. 2013); In re Avandia Mktg., 804 F.3d 633 (3d Cir. 2015); Painters & Allied Trades Dist. Council 82 Health 
Care Fund v. Takeda Pharm. Co., 943 F.3d 1243 (9th Cir. 2019). 
15 Emily Miller, FDA Approval Process, DRUGWATCH (Apr. 21, 2020), https://www.drugwatch.com/fda/approval-
process/. 
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intended, or for having mischaracterized or concealed certain adverse medical side-effect 

associated with the drug.16 

3) Claimants, typically Third-Party Payors, assert standing under 18 U.S.C. 1964(c) of the 

Racketeer Influenced and Corrupt Organizations Act (RICO), and seek recovery via civil 

RICO treble damages against defendant drug manufacturer for the alleged RICO violation 

enumerated in 18 U.S.C. 1962.17 

4) A Circuit Court of Appeals weighs in on whether sufficient proximate cause exists between 

the alleged misconduct and the claimant’s alleged injury, such that claimant should be 

vindicated or denied from seeking recovery. 

5) Often times, the circuit court’s opinion rests on the court’s understanding as to 1) what 

degree, if any, is the harm a direct result of the alleged misconduct, and 2) whether the 

presence of intermediary players in the “causal sequence” constitutes an intervening cause 

that interrupts and destroys the causal connection.18 

Before expanding upon the merits of each specific circuit court’s rationale, this Note will 

explore the general background of the Racketeer and Corrupt Organizations Act within the context 

of civil claims, as well as the role of Third-Party Payors and their prescription drug verification 

process. 

Racketeer Influenced and Corrupt Organizations (RICO): Background and Overview 

 In 1970, Congress passed the Racketeer Influenced and Corrupt Organizations (RICO) Act 

in an attempt to target and criminally prosecute a large collection of high-ranking Mafia members 

 
16 Painters, 943 F.3d at 1258. 
17 Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1962, 1964(c). 
18 UFCW, 620 F.3d at 122. 
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for their involvement in a pattern of violations amounting to a “criminal enterprise.”19  In 1985, 

the Supreme Court confirmed that RICO liability is not only restricted to organized crime, but can 

apply to legitimate commercial business enterprises.20 As time progressed, the scope of RICO 

causes of action extended beyond the Mafia and criminal prosecution, as civil RICO claims under 

§1964(c) became more prevalent.21 This provision provides an avenue to Third-Party Payors and 

patients to assert a civil RICO cause of action against pharmaceutical drug manufacturers for 

violations of §1962(c), which prohibits in part “any person employed by or associated with any 

enterprise engaged in…” from “conduct[ing] or participat[ing], directly or indirectly, in the 

conduct of such enterprise’s affairs through a pattern of racketeering activity.”22  

In many contexts, RICO enables the government or private actors to sue and request 

forfeiture of assets, to impose sanctions, or to provide compensatory relief for injuries suffered as 

a result of a “pattern of racketeering activity.”23 Examples of “Racketeering activit[ies]” are 

enumerated under 18 U.S.C. §1961(1) and include mail and wire fraud, the primary vehicles for 

which plaintiff Third-Party Payors allege harm in the following cases. Moreover, a “pattern” of 

racketeering activity requires at least two racketeering acts.24 

In order to successfully assert 18 U.S.C. §1964(c) standing and recover damages under 

RICO, a plaintiff must show: (1) a substantive RICO violation under 18 U.S.C. §1962; (2) that the 

alleged injury to the plaintiff’s business or property, and (3) that the alleged injury was “by reason 

 
19 Nathan Koppel, They Call it Rico, and it is Sweeping, WALL ST. J. (Jan. 20, 2011, 5:14 PM), 
https://www.wsj.com/articles/SB10001424052748704881304576094110829882704; §§ 1962, 1964(c). 
20 Sedima v. Imrex Co., 473 U.S. 479 (1985); Stephen Schneider, Racketeer Influenced and Corrupt Organizations 
Act, BRITANNICA (May 21, 2014), https://www.britannica.com/topic/Racketeer-Influenced-and-Corrupt-
Organizations-Act. 
21 Schneider, supra note 20; § 1964(c). 
22 18 U.S.C. § 1962(c); In re Neurontin Mktg. & Sales Practice Litig., 712 F.3d 21, 34 (1st Cir. 2013). 
23 Schneider, supra note 20. 
24 18 U.S.C. § 1961(1), (5). 
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of” the substantive RICO violation.25 Furthermore, in order to show that an injury took place “by 

reason of” a RICO 18 U.S.C. §1962 violation, a plaintiff is required to show that the violation 

caused the injury in two forms: 1) proximate causation or a direct relationship between the alleged 

injury and the alleged injurious conduct, and 2) but-for causation; if not for the RICO violation, 

the injury would not have occurred.26 

This analysis will focus mainly on proximate causation because the following circuit court 

cases view the proximate cause inquiry as the crux of each claim and each court views proximate 

cause differently.27 Furthermore, the defendant(s) in these cases are not challenging the evidence 

or alleged injurious conduct as defendant(s) have already been subject to criminal charges and 

penalties. In Holmes v. Securities Investor Protection Corp., the Supreme Court proposed two 

considerations for the proximate causation inquiry: the directness concern and the three-part 

functional factors.28 

The Holmes Court made clear that “direct” refers to the proximate cause inquiry that is 

informed by the concerns of justice and administrability.29 With respect to the “directness” inquiry, 

the Court in Bridge v. Phx. Bond & Indem. Co., noted that while “directness” requires some level 

of “reliance” on the alleged misconduct by the injured party, it does not necessarily entail “first-

party reliance.”30 Rather, directness concerns whether the claimant is the “primary and intended 

victims” of the scheme to defraud and that such alleged injuries were a “foreseeable and natural 

consequence” of the alleged scheme to defraud.31 Moreover, the three-part functional factors of 

 
25 UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121, 131 (2d Cir. 2010); §§ 1962, 1964(c).  
26 Holmes v. Sec. Inv’r Prot. Corp., 503 U.S. 258, 269–70 (1992). 
27 See Painters & Allied Trades Dist. Council 82 Health Care Fund v. Takeda Pharm. Co., 943 F.3d 1243, 1248 (9th 
Cir. 2019).  
28 Id. at 1249. 
29 Holmes, 503 U.S. at 268, 272. 
30 Bridge v. Phx. Bond & Indem. Co., 553 U.S. 639, 649, 657 (2008). 
31 In re Neurontin Mktg. & Sales Practice Litig., 712 F.3d 21, 36 (1st Cir. 2013).; Bridge, 553 U.S. at 649, 657. 
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any proximate cause determination are enumerated in Holmes: (1) concerns about proof and 

distinguishing damages attributable to the violation from those attributable to other, independent 

factors; (2) recognizing the administrability of avoiding multiple recoveries when dealing with 

claimants potentially several levels removed in a causal sequence, and; (3) the societal interest in 

deterring the alleged misconduct, and whether this particular civil RICO claim is the appropriate 

means for effectuating said deterrent effect.32  In the circuit court decisions to follow, such 

considerations will weigh heavily on the panel’s minds as they assess whether proximate cause is 

present to support civil RICO claim of relief. 33 

Third-Party Payors Process and Federal Drug Administration Approval 
 
A Third-Party Payor is an entity, such as a private company like Blue Cross Blue Shield 

Association, or a public government program like Medicare and Medicaid, which covers a portion 

or the entirety of healthcare provider services, including prescription medication payments for 

policy holders and their dependents.34 Third-Party Payors assign the management of outpatient 

drug claims and drug authorization to “Pharmacy Benefit Managers” such as a Caremark, Aetna, 

or Express Scripts.35 Typically, Pharmacy Benefit Managers will recruit medical representatives 

to comprise a Pharmacy and Therapeutics Committee that participates in “formulary” management 

decisions and consults on drug safety and efficacy.36 

Using public information and information released by pharmaceutical drug manufacturers, 

Pharmacy Benefit Managers and Pharmacy and Therapeutics Committees perform market research 

and create drug monographs to produce a “formulary,” a list of prescription drugs physicians may 

 
32 Holmes, 503 U.S. 258, 269–70. 
33 See Painters, 943 F.3d at 1248. 
34 How the 3rd Party Payor System Increases the Cost of Healthcare, PATIENTX (Dec. 20, 2017), 
https://patientxagency.com/how-the-3rd-party-payer-system-increases-the-cost-of-healthcare/. 
35 Alia Paavola, Top PBMs by Market Share, BECKER’S HOSP. REV. (May 30, 2019), 
https://www.beckershospitalreview.com/pharmacy/top-pbms-by-market-share.html. 
36 In re Neurontin, 712 F.3d at 29. 
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prescribe and Third-Party Payors will cover for policy holders.37 Based on a drug’s overall efficacy 

and safety compared to similar drugs on the market, Pharmacy Benefit Managers will rank their 

coverage of the drugs.38 The higher a Pharmacy Benefit Manager ranks a drug on its formulary, 

the higher the percentage of the drug’s cost that a Third-Party Payors will cover, and thus the lower 

a policy holder’s co-pay for a drug will be.39  

Third-Party Payors, often through its contracted Pharmacy Benefit Manager, will negotiate 

the price of the drug with the pharmaceutical drug manufacturer.40 “Negotiations over price… do 

not intersect with the therapeutic choice of what drug a patient should take, which is a decision 

made by a physician with only minimal input by her patient or the [Third Party Payor].”41 Rather, 

a variety of factors contribute to a physician’s prescription treatment decisions, including patient-

specific factors such as age, sex, family history, and personal health complications, as well as the 

physician’s own experience with the particular prescription treatment option in comparison to 

other available options on the market.42  

Further, the ability of Third-Party Payors and Pharmacy Benefit Managers to consider a 

drug for inclusion in its formulary, depends on Federal Drug Administration (FDA) approval.43  In 

order to receive FDA approval, Pharmaceutical drug manufacturers must complete an arduous 

process that includes: 1) completing drug discovery and concept; 2) performing pre-clinical 

research; 3) performing clinical research; 4) being reviewed by the FDA, and; 5) being subject to 

post-approval market safety monitoring.44 Over the course of a drug’s shelf-life, the FDA may 

 
37 UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121, 126 (2d Cir. 2010). 
38 Sergeants Benevolent Ass’n Health & Welfare Fund v. Sanofi-Aventis U.S. LLP, 806 F.3d 71, 79–80 (2d Cir. 
2015). 
39 Id. at 80. 
40 UFCW, 620 F.3d at 126. 
41 Id. 
42 Sergeants, 806 F.3d at 80. 
43 See In re Neurontin Mktg. & Sales Practice Litig., 712 F.3d 21, 28–29 (1st Cir. 2013). 
44 Miller, supra note 15. 
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propose changes or additions for manufacturers to include in a drug’s warning labels, perform 

testing and research to review a drug’s safety and efficacy, mandate broad categorical changes for 

specific drug-classes regarding drug maintenance and marketing, regulate drug treatment dosages, 

and even rescind prior approvals.45  FDA approval and adherence to FDA standards are crucially 

important for pharmaceutical drug manufacturers and to the viability of prescription drugs. 

Competing Schools of Thought: Proximate Causation in the World of Civil RICO 

 The split in the circuit courts represents two competing schools of thought regarding the 

need for proximate causation between a plaintiff’s alleged injury and the alleged injurious conduct 

in a civil RICO claim against pharmaceutical drug manufacturers.46  On one side, the Second and 

Seventh circuit courts contend that the presence of intermediary players and their individual 

independent actions within the causal sequence destroys the nexus between the alleged injury and 

the alleged injurious conduct, making the relationship far too attenuated to support a finding of 

proximate causation in a civil RICO claim.47  These courts find that independent actions of 

intermediary players  - like the personal prescription practices of individual physicians, the 

customization of prescription drug benefit coverage in formularies by Pharmacy Benefit 

Managers, the consultations of certain Pharmacy and Therapeutics Committees, and the failure of 

a Third-Party Payor adequately negotiating price - all contribute to what amounts to be intervening 

causes, which sever the links in the causal chain.48 

 Conversely, the First, Third, and, as recently as 2019, Ninth Circuit view the causal 

sequence as “anything but attenuated.”49  These circuits acknowledge the presence of intermediary 

 
45 Id. 
46 See Painters & Allied Trades Dist. Council 82 Health Care Fund v. Takeda Pharm. Co., 943 F.3d 1243, 1248 (9th 
Cir. 2019). 
47 UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121, 134 (2d Cir. 2010); Sidney Hillman Health Ctr. Of Rochester 
v. Abbott Labs., 873 F.3d 574, 575 (7th Cir. 2017). 
48 UFCW, 620 F.3d 121; Abbott Labs., 873 F.3d at 578. 
49 In re Neurontin Mktg. & Sales Practice Litig. 712 F.3d 21, 39 (1st Cir. 2013). 
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players in the causal sequence, and even submit that physicians, who are the de facto initial 

“actors” in the causal sequence, base their medical and prescription treatment decisions on any 

number of competing reasons and on a patient-by-patient basis—alleged misrepresentations made 

by the pharmaceutical drug manufacturers being but one factor that may only possibly play a role 

in a physician’s treatment decision.50  And yet, these circuit courts do not believe that the presence 

of intermediaries constitute intervening causes sufficient to sever the links in the causal chain and, 

therefore, limit Third-Party Payor’s ability to recover under civil RICO.51 These circuit courts 

attest that although plaintiff Third-Party Payors might not be able to demonstrate first-hand 

reliance on the alleged misrepresentations, Third-Party Payors are the natural and foreseeable 

consequence of defendants’ schemes to defraud, and thus plaintiffs succeed in their proximate 

causation argument enough to satisfy standing in a civil RICO claim.52 

The Approach That Severs the Causal Chain 

The Approach of the Second Circuit Court of Appeals   

The Second Circuit Court of Appeals’ approach to RICO causation is set out in UFCW 

Local 1776 v. Eli Lilly & Co.53  Plaintiffs consisted of a group of Third-Party Payors led in part by 

UFCW Local 1776. The defendant in the case was the drug manufacturer Eli Lilly & Co. 54  

Plaintiff Third-Party Payors alleged fraudulent misrepresentations concerning the marketing and 

sales of the drug “Zyprexa,” a second-generation antipsychotic drug. 55  The Second Circuit found 

that the independent actions of intermediary players, such as the Pharmacy Benefit Managers 

(PBMs) exercising control over formularies, P&T Committees in their particularized research and 

 
50 Painters, 943 F.3d at 1256. 
51 Id. at 1259. 
52 See Bridge v. Phx. Bond & Indem. Co., 553 U.S. 639, 649, 658 (2008). 
53 UFCW, 620 F.3d 121. 
54 Id. at 123. 
55 Id. at 124. 
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reporting, and prescribing physicians in their individualized treatment practices, sever the causal 

chain, and thus a Third-Party Payor’s alleged injury is too far attenuated in the causal sequence 

from the predicate offense to satisfy the RICO proximate cause standard.56 

Zyprexa came to market in 1996, following FDA approval for use in its treatment of 

schizophrenia; in 2000 it obtained approval for use in its treatment of certain symptoms of bipolar 

disorder.57  Zyprexa had been linked to increased levels of weight-gain, pancreatitis, 

hyperglycemia, and diabetic ketoacidosis.58  However, these side effects were not specific to 

Zyprexa, as by September 2003, the FDA required all second-generation antipsychotic drug 

manufacturers to add the increased risk of developing hyperglycemia and diabetes (and later, 

increased risk of death in elderly patients using such drugs for treatment of dementia) to its warning 

labels. 59 

During its initial four years in circulation, Zyprexa was almost exclusively marketed to 

psychiatrists, but by 2000, Eli Lilly had begun marketing Zyprexa for “off-label” use to a new 

targeted subset: primary care physicians who treat disorders such as anxiety, dementia, and 

depression.60  The term “off-label” pertains to the use of a drug for “some other purpose than that 

for which it has been approved by the FDA.”61  Drug manufacturers such as Eli Lilly are prohibited 

from marketing their developed drugs for off-label use.62  Meanwhile, primary care physicians, or 

any licensed medical professional, have discretion to prescribe certain off-label uses.63  Herein lies 

 
56 Id. at 136. 
57 Id. at 123–25. 
58 Id. at 125. 
59 Id (“In May 2005, the FDA required the manufacturers of the SGAs Zyprexa, Risperdal, Seroquel, and Abilify to 
add a black box warning to their labels concerning the increased risk of death in elderly patients taking those drugs 
for dementia”). 
60 Id. at 126. 
61 Id. at 127; see Buckman Co. v. Plaintiffs' Legal Comm., 531 U.S. 341, 350 (2001). 
62 UFCW, 620 F.3d at 127. 
63 Id. 
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Plaintiff’s theory of recovery: that Eli Lilly deliberately marketed Zyprexa for off-label use while 

diminishing concerns over its safety and efficacy, akin to mail and wire fraud, actionable under 18 

U.S.C. § 1964(c).64 

Plaintiff Third-Party Payors allege injury in two ways.65  First, payouts made by Third-

Party Payors to its policy holders and their dependents for the off-label use of Zyprexa would not 

have been made but for the alleged misrepresentations.66  Second, the alleged misrepresentations 

resulted in a market effect driving higher prices of Zyprexa, compared to other alternative drug 

and treatment options concerning similar diagnoses.67  

The Second Circuit found plaintiff Third-Party Payors did not satisfy the but-for causation 

requirement under RICO, citing McLaughlin v. Am. Tobacco Co., wherein this same court 

determined that a claimant’s assertion of reliance based on misrepresentations made by way of a 

nationwide marketing strategy “cannot be the subject of general proof”; rather, “individualized 

proof” was required to establish a causal link between alleged misrepresentation, and alleged 

harm.68  The court reasoned that it was the physicians themselves, not Third-Party Payors, who 

were the target of the alleged marketing misrepresentations, and cited evidence in the record 

demonstrated that physicians seldom, if at all, consider the price of a drug in determining 

prescriptions on a patient-by-patient basis.69 

Moreover, the Second Circuit found that the relationship between Eli Lilly’s alleged 

misrepresentation in its marketing scheme and the injury suffered by plaintiff Third-Party Payors 

was too attenuated, severing the causal link necessary to establish proximate cause.70 Interpreting 

 
64 Id. at 131. 
65 Id. at 123. 
66 Id.  
67 Id. 
68 McLaughlin v. Am. Tobacco Co., 522 F.3d 215, 223 (2d Cir. 2008). 
69 UFCW, 620 F.3d at 134. 
70 Id. at 134. 
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the attenuated process as one in which multiple interceding players contribute to an extremely 

individualized process, the court noted that “Lilly distributes misinformation about Zyprexa, 

physicians rely upon the misinformation and prescribe Zyprexa, Third-Party Payors relying on the 

advice of Pharmacy Benefits Managers and their Pharmacy and Therapeutics Committees place 

Zyprexa on their formularies as approved drugs, Third-Party Payors fail to negotiate the price of 

Zyprexa below the level set by Lilly, and Third-Party Payors overpay for Zyprexa.”71  

The court stressed that third and fourth parties: physicians, Pharmacy Benefit Managers, 

Pharmacy Benefit Manager Pharmacies, and Therapeutics Committees all play an individualized, 

autonomous role in the causal sequence and that the “conduct directly causing the harm [is] distinct 

from the conduct giving rise to the fraud.”72  Ultimately, this “chain” concludes with another 

autonomous party, Third-Party Payors – sole participants in price negotiation for Zyprexa – failing 

to negotiate price, without sufficient evidence to fault either the alleged misrepresentations, or 

some other byproduct of the inadequate performances that may have befallen any of the third and 

fourth party contributors in the causal sequence.  

Finally, the court extenuated further the attenuated process, explaining that whatever effect 

Eli Lilly’s alleged pervasive marketing scheme had on prescribing physicians, those physicians’ 

independent actions interrupt plaintiff’s theory of recovery.73  Moreover, that whatever 

information physicians garnered from the alleged marketing scheme, such information was “not 

the only source of information on which doctors based prescribing decisions.74  For example, “[a]n 

individual patient’s diagnosis, part and current medications being taken by the patient, the 

physician’s own experience with prescribing Zyprexa, and the physician’s knowledge regarding 

 
71 Id. 
72 Id. at 134 (citing Hemi Grp., LLC v. City of N.Y., 130 S. Ct. 983, 990 (2010). 
73 Id. at 135. 
74 Id. 
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the side effects of Zyprexa are all considerations that would have been taken into account in 

addition to the alleged misrepresentations distributed by Lilly.”75  Thus, the court was unable to 

justify standing for a civil RICO cause of action based on lack of proximate cause, in part because 

Third-Party Payors were unable to identify any incident of a specified, isolated connection between 

any alleged misrepresentation and the resulting injury.76 

The Approach of the Seventh Circuit Court of Appeals   

The Seventh circuit, in the case of Sidney Hillman Health Ctr. Of Rochester v. Abbott Labs., 

evaluated the causal relationship between misrepresentations made in the marketing of a 

pharmaceutical drug aimed towards physicians and the alleged injury suffered by plaintiff Third-

Party Payors.77  Like the Second Circuit, the Seventh Circuit reasoned that Third-Party Payors are 

far too removed in the causal sequence to support proximate cause in a RICO claim, and the court 

cautioned against condemning such plaintiffs, plaintiffs who are already subject to criminal 

prosecution, for alleged injuries that are so affected by and entangled with multiple interceding 

actions and participants.78 Five years prior in 2012, Abbott Laboratories pled guilty to unlawful 

promotion of its drug Depakote and paid $1.6 billion in the criminal settlement.79  Abbot 

manufactured Depakote as a treatment for some conditions of bipolar disorder such as migraine 

headaches and seizures.80  The basis for the settlement came as a result of its unlawful promotion 

of Depakote to physicians, for off-label treatment of conditions such as attention deficit disorder 

(ADHD), dementia, and schizophrenia.81  

 
75 Id. 
76 Id. 
77 Sidney Hillman Health Ctr. of Rochester v. Abbott Labs., 873 F.3d 574, 575 (7th Cir. 2017). 
78 Id. at 577–78. 
79 Id. at 575. 
80 Id. 
81 Id. 
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Plaintiffs who join in suit are officiators of two welfare-benefit plans, Sidney Hillman 

Health Center and Teamsters Health Services and Insurance Plan Local 404.82  Plaintiff Third-

Party Payors posit that, regardless of whether others in the causal chain bore costs in various forms, 

that Third-Party Payors bore the principal costs stemming from the off-label promotion targeting 

doctors.83  The Seventh Circuit Court disagreed, and similar to the Second Circuit’s approach in 

UFCW, the Seventh circuit highlighted the difficulty in “disentangling the effects of the improper 

promotions from the many other influences on physicians” prescribing practice.”84  While the court 

agreed that Third-Party Payors parted with money during the causal sequence, they disagreed that 

such an injury was an immediate resulting effect of off-label promotion, an effect needed to firmly 

establish the link this court requires.85 

The Seventh Circuit Court ultimately determined that improper representations made to 

physicians inadequately support a civil RICO remedy by Third-Party Payors, who are several steps 

removed in the causal sequence.86  In its reasoning, the Seventh Circuit highlighted the 

impracticality in assessing damages, as it is statistically inadequate to calculate damages by 

assuming all off-label prescriptions are either improper, subject to the influence of the unlawful 

promotion, or a reasonable or unreasonable choice in medication for each particular patient who 

is prescribed Depakote.87  The court concluded that the inability to assess damages demonstrates 

the extent to which multiple players, at each stage of the alleged process, execute their own 

decisions, irrespective of one another, contributing to breaks in the link and an attenuated causal 

connection.88  

 
82 Id. 
83 Id. at 576. 
84 Id. at 577; see generally UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121 (2d Cir. 2010). 
85 Sidney, 873 F.3d at 576. 
86 Id. at 578. 
87 Id. at 577. 
88 Id. at 578. 
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The court considered whether prescribing physicians or patients are much more directly 

affected by the improper off-label marketing than are Third-Party Payors.89  Physicians suffer 

negative feedback within the community and a loss in clientele for prescribing an ineffective or 

harmful drug to their patients.90  And, patients, in addition to potentially suffering any adverse 

medical effect, bear the initial out-of-pocket costs, as well as potential long-term medical treatment 

as a result of side effects they may encounter as a result of their use of Depakote.91  Such 

considerations strengthened the court’s opinion, that the further removed from the immediate 

improper behavior, the further attenuated the causal “reach” becomes.92 

The Approach Which Leaves In-Tact the Causal Chain 

The Approach of the First Circuit Court of Appeals   

The First Circuit Court of Appeals’ approach to RICO proximate causation is set out in 

Kaiser Foundation Health Plan, Inc. v. Pfizer, Inc. (“In re Neurontin Mktg. & Sales Practices 

Litig.”, or “In re Neurontin”).93  Kaiser Foundation Health Plan, a non-profit Third-Party Payor 

health plan provider and insurer, prevailed over Pfizer and subcompany Warner-Lambert in district 

court, citing the unlawful marketing of the drug Neurontin for off-label use in violation of the 

Racketeer Influenced and Corrupt Organizations Act (RICO) via 18 U.S.C. § 1962, and actionable 

for civil remedies under 18 U.S.C. §1964 (c).94  Pfizer also lost on appeal, and the First Circuit 

determined that Third-Party Payors, although not a first-hand reliant party, are the foreseeable and 

natural consequence of Pfizer’s scheme to defraud, thus satisfying RICOs proximate cause 

standard.95 

 
89 Id.  
90 Id. 
91 Id. at 576. 
92 Id. 
93 See In re Neurontin. Mktg. & Sales Practices Litig., 712 F.3d 21 (1st Cir. 2013). 
94 Id. at 26, 33–34; Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1962, 1964(c). 
95 In re Neurontin, 712 F.3d at 39–40. 
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Functioning as an operating division within Warner-Lambert, Parke-Davis developed the 

drug Neurontin, for which the FDA granted its approval in 1993, for the treatment of partial 

seizures in adults with epilepsy, and subsequently approved the drug for the treatment of 

neuropathic pain, post-herpetic neuralgia (“PHN”), in 2002.96  Prior to Kaiser’s claim, the U.S. 

Department of Justice sought criminal charges against Warner-Lambert for the off-label promotion 

of Neurontin.97  This concluded in a 2004 settlement, in which Warner-Lambert pled guilty to two 

felony counts of unlawful marketing, and paid $240 million in criminal fines, while Pfizer (parent 

company of Warner-Lambert) contributed $190 million in civil fines.98 

Kaiser claimed that Pfizer and Warner-Lambert’s improper promotion of Neurontin for 

off-label uses like treating bipolar disorder, migraine headaches, alleviating some types of 

neuropathic pain, and for prescribing dosages exceeding the FDA regulated maximum of 1800mg 

per day, caused Kaiser injury.99  Kaiser claimed that in promotions to advisors to Kaiser’s 

Permanente Medical Group (“PMGs”)100, along with its own Pharmacy and Therapeutics 

Committees (P&Ts), Pfizer mischaracterized the safety and efficacy of Neurontin.101  Kaiser 

asserts that had the drug been adequately represented, “monographs,” (reports which P&Ts rely 

on characterize the efficacy and safety of a drug using both publicly available clinical information 

and information directly from the manufacturing source) would have instead poorly reviewed 

Neurontin, and P&Ts may not have included Neurontin in its approved list of medications for 

addition to the formulary.102  The district court found that this injured Kaiser in the form of money 

 
96 Id. at 27. 
97 Id. at 31. 
98 Id. 
99 Id. at 26. 
100 Tangential to the role of a Pharmacy Benefit Manager (“PBM”). 
101 In re Neurontin, 712 F.3d at 29. 
102 Id.  
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lost as a result of payouts to Kaiser policy holders and dependents who purchased Neurontin for 

off-label use.103 

Pfizer appealed the decision condemning Pfizer, and asserted that the requisite proximate 

cause standard is not met because Kaiser’s theory of injury rests on the independent actions of 

independent actors, severing the link between its misrepresentations and the injury to Kaiser.104  

Furthermore, Pfizer challenged the basis of Kaiser’s claim on numerous fronts, including that 

physicians and continued medical training outlets, and not Third-Party Payors, were the target of 

the unlawful promotions, and that Neurontin was not a completely ineffective treatment option for 

off-label use.105 

Nonetheless, the First Circuit Court of Appeals disagreed and found that Pfizer and 

Warner-Lambert’s fraudulent misrepresentations to physicians and members of the P&T 

committees satisfied the proximate cause standard necessary for RICO claims, and upheld the 

district court decision.106  In its reasoning, the court relied on Holmes v. Securities Investor 

Protection Corp., wherein the Supreme Court considers the appropriate means of evaluating 

proximate causation in RICO claims, setting forth three functional factors, which the Supreme 

Court considers crucial in any proximate cause determination:  

First, the Court noted concerns about proof, reasoning that ‘the less direct an injury 
is, the more difficult it becomes to ascertain the amount of a plaintiff's damages 
attributable to the violation, as distinct from other, independent, factors.’ Second 
were concerns about administrability and the avoidance of multiple recoveries: 
‘[R]ecognizing claims of the indirectly injured would force courts to adopt 
complicated rules apportioning damages among plaintiffs removed at different 
levels of injury from the violative acts, to obviate the risk of multiple 
recoveries.’ Third, the Court focused on the societal interest in deterring illegal 
conduct and whether that interest would be served in a particular case: ‘[T]he need 
to grapple with [the previous two] problems [may be] simply unjustified by the 

 
103 Id. 
104 Id. at 34. 
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general interest in deterring injurious conduct, since directly injured victims can 
generally be counted on to vindicate the law as private attorneys general, without 
any of the problems attendant upon suits by plaintiffs injured more remotely.’107 

In addition, the court recognized the holding in Bridge, where the court stated in part that 

“first-party reliance” on a defendant’s fraudulent misrepresentations, meaning “direct reliance,” is 

not necessarily required, so long as claimants were the “primary and intended victims of the 

scheme to defraud,” and that such injuries were a “foreseeable and natural consequence” of 

defendant’s scheme to defraud.108  Here, the Court reasoned that Pfizer and Warren-Lambert 

intended its fraudulent conduct to result in increased sales of Neurontin leading to increased 

revenues, and that Pfizer had sufficient understanding of the American healthcare system and 

medical prescription process to realize that Third-Party Payors like Kaiser would bear the backend 

cost.109  In the First Circuit Court’s view, “the causal chain in this case is anything but 

attenuated.”110 

The Approach of the Third Circuit Court of Appeals 

The Third Circuit’s approach to RICO proximate causation derives from In re Avandia 

Mktg.111  The Third Circuit reaffirmed the First Circuit in In re Neurontin two years prior, finding 

that the Third-Party Payors were a natural and foreseeable consequence of defendant’s artifice to 

defraud, and Third-Party Payors satisfied the proximate cause requirement and thus had standing 

to initiate its RICO claim.112 

Plaintiffs in In re Avandia are a collection of Third-Party Payors seeking remedy against 

drug manufacturer GlaxoSmithKline LLC (GSK).113  Plaintiff Third-Party Payors claimed that 

 
107 Id. at 34–36.; Holmes v. Sec. Inv. Prot. Corp., 503 U.S. 258, 269–70 (1992). 
108 In re Neurontin, 712 F.3d at 36; Bridge v. Phx. Bond & Indem. Co., 553 U.S. 639, 649, 658 (2008). 
109 In re Neurontin, 712 F.3d at 38–39. 
110 Id. 
111 In re Avandia Mktg., 804 F.3d 633 (3d Cir. 2015). 
112 Id. at 637, 646; In re Neurontin, 712 F.3d at 37. 
113 In re Avandia, 804 F.3d at 634. 
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GSK failed to disclose significant heart-related side effects related to its drug Avandia, which led 

Third-Party Payors to include Avandia in their formularies, and exclude otherwise safer, cheaper, 

more effective treatment options in their catalog.114 

The FDA approved Avandia for treatment of Type II Diabetes in 1999.115  Over the course 

of its shelf life, the FDA had instituted several requirements upon GSK, including recommending 

that GSK refrain from minimizing the risk of heart-related side effects, and requiring GSK to 

update its warnings labels on Avandia to include “black box warnings” citing increased risk of 

such conditions as congestive heart failure and myocardial ischemic events such as angina or 

myocardial infarction.116  Specifically, in an attempt to counter consumer and prescriber backlash 

following publication of a 2007 study authored by Steven E. Nissen and Kathy Wolski (the “Nissen 

study”), which documented the significant health-related risks associated with Avandia, GSK 

attempted to promote continued confidence in Avanida as an effective Type II Diabetes treatment 

medication.117  In 2010, the U.S. Senate Finance Committee released a report that advanced the 

theory that GSK was aware of the risk of heart complications associated with the use of Avandia 

yet failed to notify the FDA and instead attempted to minimize and misrepresent the potential 

risk.118  Later that same year, the FDA indefinitely restricted patient and provider access to 

Avandia.119 

Plaintiff Third-Party Payors alleged that GSK selectively manipulated data, circulated false 

and misleading statements, and coerced physicians into bolstering prescriptions of Avandia amidst 

rumors of its alleged association with heightened risk of heart complications.120  As a result, Third-

 
114 Id. at 636. 
115 Id. at 635. 
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Party Payors alleged they relied upon such misrepresentations in making their decision to include 

Avandia in their formulary, and that had the nature of the harm and efficacy of Avandia been 

accurately represented, Third-Party Payors would have foregone including Avandia in formularies 

and, therefore, they would not have honored policy holder claims for payment of Avandia.121 

GSK argued that the presence of intermediary actors, patients and prescribing physicians, 

and the independent actions of those prescribing physicians in relation to the unique independent 

treatment needs of patients, destroys proximate causation.122  That is, GSK argued that no injury 

to Third-Party Payors could ever occur, if not but for the physician’s individual reliance on GSK’s 

misrepresentations.123  Furthermore, GSK noted that Plaintiff Third-Party Payors continued to 

include Avandia on its formularies, even following the Nissen study and numerous accounts of 

public criticism from the FDA, all amidst the FDA’s persistent requirements that GSK provide 

labels citing the heightened risk for heart and health complications in association with Avandia.124  

The Third Circuit did not agree that the independent actions of prescribing physicians and 

regulatory bodies such as Pharmacy Benefit Managers or P&T committees sever the chain of 

causation.125 Instead, this court agreed with and cited to the first circuit’s rationale in In re 

Neurontin, and likewise its analysis of Bridge, that “where a primary and intended victim and the 

injury is [a ‘foreseeable and natural consequence’ of the scheme to defraud], the doctor’s 

independent actions do not break the causal chain.”126  Thus, the Third Circuit found that the RICO 
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proximate causation standard was sufficient to support a claim of fraudulent misrepresentation 

resulting in injury to Third-Party Payors.127 

The Approach of the Ninth Circuit Court of Appeals   

The discussion now turns to current times, with the recent outcome in December 2019 

concerning Painters & Allied Trades Dist. Council 82 Health Care Fund v. Takeda Pharm. Co.128 

The Ninth Circuit Court of Appeals weighed-in with its own interpretation as to whether Third-

Party Payors have sufficient standing to establish proximate cause in a civil RICO claim, asserting 

that pharmaceutical companies concealed an allegedly known safety risk, or misrepresented the 

efficacy, of a drug.129  In the Ninth Circuit’s opinion, the presence of intermediaries such as the 

independent actions of prescribing physicians, pharmacy benefit managers, and P&T committees 

in the causal sequence, is not an intervening cause enough to sever the causal chain.130 

In 1999, defendant drug manufacturers, Takeda Pharmaceutical Company Ltd. and Eli 

Lilly & Co., gained FDA approval for the drug Actos, designed to lower blood glucose levels in 

type II diabetic patients.131  In 2011, the FDA released an official warning publicly revealing that 

the use of Actos is linked to an increased risk of contracting bladder cancer.132  As a result of the 

FDA’s official warnings, a group of patients whose doctors had prescribed Actos for type II 

diabetes treatment between 1999 and 2011, and who later developed bladder cancer, asserted 

personal injury and wrongful death actions against defendants Takeda Pharms. and Elli Lilly.133  

Defendants would reach a Master Settlement Agreement, in which it agreed to pay out $2.4 billion 
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to eleven thousand claimants and families who took Actos and suffered from bladder cancer.134  

Nearly 100% of eligible patients participated in this voluntary settlement agreement.135  

Plaintiffs are Third-Party Payors who claim they would not have included Actos in its 

formularies for physicians to prescribe, together with patients who claim they would not have 

purchased Actors had they known of the associated heightened risk of contracting bladder 

cancer.136  Plaintiff Third-Party Payors and patients allege that, for years prior to the FDA’s official 

warning, Takeda Pharmaceuticals and Eli Lilly were aware of the increased risk of bladder cancer 

in those patients who use Actos over prolonged periods of time, yet actively concealed and denied 

damaging reports, while refusing to include such risks on its warning labels for Actos.137 

Ultimately, the Ninth Circuit agreed with First and Third Circuit Court opinions, and 

rejected the reasoning of the Second and Seventh Circuit Court.138  The Ninth Circuit found that 

the First and Third Circuits’ opinions were more consistent with Supreme Court precedent, which 

requires a direct relation between the alleged conduct and alleged harm.139  In its reasoning, the 

court specifically echoed the First Circuit’s rationale in In re Neurontin: defendant pharmaceutical 

manufacturers are well versed in the American healthcare system to understand that their scheme 

to defraud is unsuccessful if not for the increased revenue that can only be attained by the out-of-

pocket payments of patients and the reimbursement payments of Third-Party Payors.140  

Furthermore, the Ninth Circuit posited that the presence of intermediary players such as physicians 

and their individualized medical treatment approaches, and the pharmacy benefit managers and 

P&T committees in their approach to research and verification to approve certain drugs (and deny 
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others) for inclusion in the formularies, does not constitute an “intervening cause” sufficient to 

sever the chain of proximate cause between a drug manufacturer’s alleged fraudulent conduct and 

the harm alleged by Third-Party Payors and patients: 

In this case, although prescribing physicians serve as intermediaries between 
Defendants' fraudulent omission of Actos's risk of causing bladder cancer and 
Plaintiffs' payments for Actos, prescribing physicians do not constitute 
an intervening cause to cut off the chain of proximate cause141… If we were to hold 
the opposite—that prescribing physicians' and pharmacy benefit managers' 
decisions constitute an intervening cause to sever the chain of proximate cause—
as the Second and Seventh Circuits have held, drug manufacturers would be 
insulated from liability for their fraudulent marketing schemes, as they could 
continuously hide behind prescribing physicians and pharmacy benefit managers. 
That is not the purpose the requirement of proximate cause is intended to serve. 
Proximate cause exists to "limit a person's responsibility for the consequences of 
that person's own acts."142 

Analysis: Impact of Circuit Court Dichotomy & Resolution 

 The five circuit court cases under review have all been issued within the last ten years: as 

early on as 2010 and as recently as December 2019.143  The Supreme Court has denied certiorari 

for three of the four eligible cases (Painters excluded), including UFCW, In re Neurontin, and In 

re Avandia.144  The lack of an assertive ruling from the Supreme Court has led to a sprawl at the 

circuit court level, leaving claimants and defendants alike yearning for closure.145 

 This analysis will explore why the Second and Seventh Circuit Courts have it right: the 

presence of intermediary players and their individual, independent actions within the causal 

sequence represent intervening causes, which destroy the connection between the alleged injury 

 
141 Painters, 943 F.3d at 1257. 
142 Id. at 1257–58 (citing Holmes v. Sec. Inv. Prot. Corp., 503 U.S. 258, 268 (1992)). 
143 See UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121 (2d Cir. 2010); see Painters, 943 F.3d 1243.  
144 See Painters, 943 F.3d 1243; UFCW, 620 F.3d 121 (2d Cir. 2010), cert. denied, 564 U.S. 1046 (2011); In re 
Neurontin, 712 F.3d 21 (1st Cir. 2013), cert. denied, 571 U.S. 1094 (2013); In re Avandia Mktg., 804 F.3d 633 (3d 
Cir. 2015), cert. denied, 136 S. Ct. 2409 (2016). 
145 See Painters, 943 F.3d 1243; see UFCW, 620 F.3d 121; see In re Neurontin, 712 F.3d 21; see In re Avandia, 804 
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and the alleged injurious conduct.146  The chain of events is far too attenuated to support a finding 

of proximate causation in a civil RICO claim by Third-Party Payors against pharmaceutical drug 

manufacturers.147  A departure from the First, Third and Ninth Circuit Courts’ opposing view is 

necessary because the reasoning of the Second and Seventh Circuit Court: 1) more closely aligns 

with the Supreme Court precedent regarding proximate causation in civil RICO matters in terms 

of directness and the three functional factors; and 2) aptly recognizes that defendant 

pharmaceutical drug manufacturers are already held accountable via criminal RICO penalties and 

fines for violations of the False Claims Act 31 U.S.C. §§3729-33.148 

 To best gauge which group of circuit courts more closely adhere to Supreme Court 

precedent regarding civil RICO proximate causation, consider the Court’s interpretation of 

“directness” and the “three functional factors” standard of analysis first put forth in Holmes.149 The 

Court in Holmes interpreted the attributes of the causal relationship crucial to satisfying civil 

RICO’s proximate cause standard as requiring “some direct relation between the injury asserted 

and the injurious conduct alleged,” and whether “the link is too remote” between the conduct and 

the harm suffered.”150  The first functional factor, concerning proof, recognizes that “the less direct 

an injury is, the more difficult it becomes to ascertain the amount of a plaintiff’s damages 

attributable to the violation, as distinct from other, independent factors.151  As noted, the Supreme 

Court would later expand upon this rationale in Bridge, stating that while a “directness” standard 

requires some level of “reliance,” non-instances of first-party reliance are not dispositive of civil 

RICO proximate cause standard.152  Rather, a directness inquiry should focus on whether the 

 
146 See UFCW, 620 F.3d at 135–36. 
147 Sidney Hillman Health Ctr. of Rochester v. Abbott Labs., 873 F.3d 574, 578 (7th Cir. 2017). 
148 See Sidney, 873 F.3d at 578; Painters, 943 F.3d at 1249; False Claims Act, 31 U.S.C. §§ 3729–33 (2020). 
149 See Holmes v. Sec. Inv. Prot. Corp., 503 U.S. 258, 269 (1992). 
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claimant is the “primary and intended victims of the scheme to defraud,” and that such alleged 

injuries were a “foreseeable and natural consequence” of the alleged scheme to defraud.153 

 By contrast, the First, Third, and Ninth Circuit Courts take the position that defendant 

pharmaceutical drug manufacturers, cognizant of the U.S. healthcare payor system, are well aware 

that their scheme to defraud are incomplete without a Third-Party Payor paying for 

prescriptions.154  However, Third-Party Payor’s alleged injuries are anything but “foreseeable and 

natural.”155  Echoing the Holmes decision and considering the first functional factor, it becomes 

difficult to discern direct-attributability of damages to the alleged violation where other 

independent, interceding factors carry significant influence at every level of the chain.156  The 

presence of intermediary players and their independent actions constitute interjecting causes, 

which sever the chain between injury and injurious conduct, and renders the alleged injury too 

attenuated from the alleged harm.157   

In UFCW the Second Circuit Court properly outlined the process wherein Third-Party 

Payors’ “theory of liability rests on the independent actions of third and even fourth parties,” as 

prescribing physicians, Pharmacy Benefit Managers, Pharmacy and Therapeutics Committees, and 

Third-Party Payors contribute to the materialization of the alleged injury: 1) A drug manufacturer 

is alleged to have conducted some fraudulent conduct such as having disseminated misinformation 

or misrepresented the safety or efficacy of a drug; 2) Physicians may consider the 

misrepresentations into their prescribing decisions along with numerous other patient-specific 

factors; 3) Plaintiff Third-Party Payors, relying on the advice of Pharmacy Benefit Managers and 

 
153 In re Neurontin Mktg. & Sales Practices Litig., 712 F.3d 21, 37 (1st Cir. 2013) (citing Bridge, 128 S. Ct. at 2139, 
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154 In re Neurontin, 712 F.3d at 38–39. 
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157 UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121, 134 (2d Cir. 2010). 
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their Pharmacy and Therapeutics Committees, place the drug on their formularies for approved 

administration; 4) Third-Party Payors fail to negotiate the price of the drug in question, and; 5) 

Third-Party Payors overpay for the drug.158  Thus, this theory of liability fails the first functional 

factor test.159  It lacks in attributing the alleged injury to the misrepresentations sufficient to satisfy 

the proximate cause standard in a civil RICO suit.160  

Next, the second and third functional factors concern the avoidance of multiple recoveries 

and the societal interest in deterring the conduct sought to be punished.161  In part, the Holmes 

Court recognized the risk of effectuating multiple recoveries, and that honoring claims of “the 

indirectly injured” would only serve to complicate the adversarial system and improperly 

“apportion damages among plaintiffs removed at different levels of injury from the violative 

acts.”162  Pharmaceutical drug manufacturers can already be held accountable, for any perceived 

fraudulent misrepresentations, in the form of criminal penalties and claims by patients directly 

impacted by such misrepresentations in the form of out-of-pocket costs and for any resulting 

medical side-effects.163 

Many of the circuit court cases in discussion follow instances where criminal remedies 

have already been apportioned to those pharmaceutical companies whose misrepresentations have 

impacted the most.  In the Seventh Circuit’s Sidney case, Abbot Labs pled guilty to unlawful 

promotion and paid $1.6 billion in a criminal settlement.164  In the First Circuit’s In re Neurontin, 

the U.S. Department of justice filed criminal charges against Warner-Lambert for the off-label 

promotion of the drug Neurontin, resulting in Warner-Lambert pleading guilty to two felony 
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counts of unlawful marketing and paying out $240 million in criminal penalties, while Pfizer 

contributed $190 million in civil fines.165  Lastly, concerning Painters, the Ninth Circuit Court 

mysteriously omitted the details of the prior related history, but Eli Lilly and Takeda 

Pharmaceuticals paid out $2.4 billion to eleven thousand claimants and families who had taken 

Actos during its shelf life and later developed bladder cancer.166  Making it even more interesting: 

nearly 100% of eligible patients participated in this voluntary settlement agreement.167 

 Evidently, there are other, more tangible means of effectuating remedies, whether in the 

form of recompense upwards of $2.4 billion, or criminal felony charges, which serve to deter the 

fraudulent conduct and more suitably apportions damages to the parties most immediately 

impacted.168  The outcome in Painters is clear evidence of a successful means in which both 

governmental regulating bodies concerned with improper criminal conduct and afflicted patients 

can realize reparation in the enumerated ways.169  After all, civil RICO claims are designed to 

operate where the reach of criminal reconciliation falls short, to make whole those immediately 

impacted from a pattern of racketeering activity.170 The Third-Party Payors in this case are not the 

immediately impacted parties civil RICO is designed to cover, and they are more appropriately 

suited to address their alleged harm in other ways, such as through the criminal justice system.171  

 In addition to seeking criminal reparation, Third-Party Payors can more appropriately 

address their alleged harm by revamping their processes to control those intermediary players 

serving as interjecting causes, causes that defeated their civil RICO claims: Pharmacy Benefit 

 
165 In re Neurontin Mktg. & Sales Practices Litig., 712 F.3d 21, 31 (1st Cir. 2013). 
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Managers, Pharmacy and Therapeutics Committees involved in prescription drug formulary 

creation.  In some instances, echoing the pause with which the Court in Holmes approached the 

proximate causation conundrum, the Pharmacy Benefit Managers and Pharmacy and Therapeutics 

Committees, in exercising their control over formularies through their own particularized research 

and reporting, show the fatal difficulty in identifying the independent factors, which contributed 

to the aggrieved party’s alleged losses.172  

In order to better assert reliance upon pharmaceutical drug manufacturers’ 

misrepresentations or improper omission, there needs to be fewer interjecting factors at play.  More 

consistent with the reasoning in Bridge, it would better serve Third-Party Payors, in addition to 

seeking criminal reparations, to analyze the operations and mechanisms with which Pharmacy 

Benefit Programs and Pharmacy & Therapeutics Committees use to manifest the formularies, so 

that Third Party Payors are better suited to make informed decisions regarding their price 

negotiations with pharmaceutical drug manufacturers and reduce payment costs.173  This process 

is so disconnected and imperfect that in some instances, the lack of effectiveness and quality-

control over prescription drug formulary management by Pharmacy Benefit Managers results in 

Third-Party Payors being left flat on their faces.  For example, in In re Avandia, Third-Party Payors 

continued to include a drug in its formularies, even after the alleged injurious conduct had become 

well-publicized.174   

The underlying issue is that there is no accountability for the Pharmacy Benefit Managers, 

whose purpose is to research and analyze public and private information in order to inform Third-

Party Payors, so that they have the proper wherewithal to negotiate price.  Pharmacy Benefit 
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Programs are complex “middle-men,” whose role affixes them as a prominent beneficiary to the 

soaring drug prices burdening Americans, without accountability.175  Due to the opacity in which 

Pharmacy Benefit Managers operate, they have dodged the intense scrutiny Third-Party Payors 

and drug manufacturers endure. Without such accountability, Third-Party Payors are left to deal 

with their issues through the unpredictability of the criminal court system.176 

Conclusion 

 This Note favors precedent from the Second and Seventh Circuit Courts: precedent that 

holds that Third-Party Payors’ alleged injuries in the form of payments made for prescription drugs 

are too attenuated in the causal sequence from the alleged civil RICO violation, therefore, 

precluding Third-Party Payors from reclaiming remedies under a civil RICO cause of action.177  

Moreover, this Note promotes the departure from First, Third and Ninth Circuit Court precedent, 

in concluding that the presence of intermediary players such as prescribing physicians, Pharmacy 

Benefit Managers, and Pharmacy & Therapeutics Committees sever the chain of proximate 

causation.178  The Second and Seventh Circuits’ opinions more closely align with Supreme Court 

precedent under Holmes, and if the Court grants certiorari in the Ninth Circuit’s recent decision in 

Painters, the Supreme Court should rule definitively to adopt the Second and Seventh Circuit 

rulings.179 
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