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ABSTRACT 

 
The transformation of the NCAA into a billion-dollar enterprise has allowed almost everyone to 
profit from college athletics, including the NCAA itself, the coaches, the conferences, and the 
universities. The one exception is the student-athletes. Given NCAA bylaws on amateurism, 
student-athletes are not allowed to be compensated above and beyond their athletic scholarships. 
Noting the inherent unfairness in this system, public sentiment has shifted toward compensating 
student-athletes. The first effort to strike at the heart of this issue is the California Fair Pay to Play 
Act. Signed in 2019 by California Governor Gavin Newsom, the California Fair Pay to Play Act 
is the first law granting student-athletes the opportunity to profit off of their name, image, or 
likeness. While the California law is not scheduled to take effect until 2023, other states have 
passed or proposed similar legislation, such as Florida, whose law takes effect July 2021. The 
NCAA desires to maintain a uniform intercollegiate athletics system and is now under pressure to 
find a solution. Unless something is done, either by the NCAA to amend their rules, or the federal 
government stepping in to solve the problem, individual state laws will govern compensating 
student-athletes, threatening to destroy the NCAA model. This Note seeks to offer a general survey 
of issues highlighting why a state-based approach to compensating student-athletes will result in 
a regulatory nightmare if implemented. This Article then highlights some potential solutions and 
addresses the impact of the coronavirus pandemic on this issue. 
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Introduction 
  

The National Collegiate Athletic Association (“NCAA”), the regulator of college athletics 

in the United States (“U.S.”), describes itself as an organization “dedicated to the well-being and 

lifelong success of college athletes.”1 However, noticeably absent from the NCAA mission 

statement is anything regarding compensation for student-athletes to help foster their lifelong 

success and well-being. The financial interests of student-athletes are not considered because 

NCAA bylaws mandate that its student-athletes comply with amateurism rules.2 According to Rule 

12 of the NCAA Bylaws, student-athletes are considered amateurs, which means, among other 

prohibitions, they are not allowed to have a written or verbal arrangement with an agent3 or profit 

above their actual and necessary expenses.4 In fact, student-athletes lose their amateur status and 

are rendered ineligible for intercollegiate competition if they accept any type of pay.5 Through its 

refusal to allow student-athletes the opportunity to profit while participating in collegiate sports, 

the NCAA believes it is protecting them by establishing a “line of demarcation” between college 

athletes and professional athletes.6 The NCAA maintains that student-athletes are an “integral part 

of the student body,” as opposed to professional athletes who are not members of an educational 

program, but rather paid employees of professional enterprises.7 

 
1 What is the NCAA?, NCAA, http://www.ncaa.org/about/resources/media-center/ncaa-101/what-ncaa (last visited 
Sept. 28, 2020). 
2 2020-21 NCAA Division I Manual, NCAA, Aug. 1, 2020, at 63, 
https://web3.ncaa.org/lsdbi/reports/getReport/90008 [hereinafter NCAA Manual]. Rule 12 of the NCAA Manual 
describes the NCAA rules regarding amateurism. Specifically, Rule 12.1.2(a) directly forbids a student-athlete from 
using their athletic skill to profit in any form. 
3 Id. at 71. Rule 12.3.1 states the general rule that an individual will be deemed ineligible for having an agent. 
4 Id. at 60. Rule 12.02.2 states actual and necessary expenses are limited to meals, lodging, apparel, coaching and 
instruction, health/medical insurance, transportation, medical treatment, facility usage, entry fees, and other 
reasonable expenses. 
5 Id. at 63. Rule 12 provides an exhaustive list of impermissible student-athlete activity, but Rule 12.1.2.1 elaborates 
on specific forms of prohibited pay. 
6 Id. at 60.  
7 Id. at 60, 63 (noting in Rule 12.02.11 that professional athletes receive payment for athletics participation). 
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But the line of demarcation between college and professional sports has blurred in recent 

years as the NCAA has grown into a billion-dollar business.8 In particular, the business of college 

athletics, like professional sports, is driven mainly by television contracts9 which engender the 

billions of dollars the NCAA earns as revenue.10 The most notable example is the NCAA’s contract 

with CBS and Turner Sports for its annual “March Madness” men’s basketball tournament,11 a 

signature event on the NCAA calendar in which sixty-eight of the best college men’s basketball 

teams compete to determine one winner over the course of three weeks.12 The “March Madness” 

tournament accounts for more than 75% of the NCAA’s yearly revenue13 due to a fourteen-year 

agreement signed in 2010 worth nearly $11 billion (which was amended in 2016 for an additional 

eight years and $8.8 billion) with CBS and Turner Sports for the television broadcast rights to the 

tournament.14 This massive contract generates $800 million in revenue for the NCAA each year.15 

The NCAA business model seems particularly lucrative considering that despite generating over 

 
8 See, e.g., Ahiza Garcia, NCAA Surpasses $1 Billion in Revenue for First Time, CNN (Mar. 7. 2018, 1:48 PM), 
https://money.cnn.com/2018/03/07/news/companies/ncaa-revenue-billion/index.html (highlighting that in 2017, the 
NCAA surpassed $1 billion in annual revenue for the first time in the organization’s history). 
9 See id.; see also Jabari Young, With Football Ratings on the Rise, NFL officials look to raise TV broadcast fees on 
multiyear media deals, CNBC (Dec. 30, 2019, 1:41 PM), https://www.cnbc.com/2019/12/30/nfl-ratings-recovering-
new-media-deals-could-be-on-the-2020-agenda.html (highlighting the large amounts of money generated by 
broadcasting rights in various professional sports leagues). 
10 See Marc Tracy, N.C.A.A. Extends Basketball Deal With CBS Sports and Turner Through 2032, N.Y. TIMES (Apr. 
12, 2016), https://www.nytimes.com/2016/04/13/sports/ncaabasketball/ncaa-extends-basketball-deal-with-cbs-
sports-and-turner-through-2032.html?auth=login-email&login=email. 
11 See id.  
12 See Daniel Wilco, What is March Madness: The NCAA tournament explained, NCAA (Apr. 20, 2020), 
https://www.ncaa.com/news/basketball-men/bracketiq/2020-04-20/what-march-madness-ncaa-tournament-
explained.Error! Hyperlink reference not valid. 
13 Darren Geeter, March Madness makes enough money to nearly fund the entire NCAA - here’s how, CNBC (Mar. 
22, 2019, 2:45 PM), https://www.cnbc.com/2019/03/22/ncca-march-madness-tournament-basketball.html. 
14 Tracy, supra note 10. 
15 Geeter, supra note 13.  
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$1 billion in total revenue in its most recent fiscal year,16 the NCAA paid no federal income taxes 

due to its status as a non-profit under Section 501(c)(3) of the Internal Revenue Code.17 

However, the NCAA as an organization is not the only one cashing in on large television 

contracts or revenue streams.18 Beyond the NCAA generating revenue for itself, the individual 

conferences and member schools generate their own revenue, led by college football television 

contracts.19 Prior to 1984, the NCAA controlled the television rights to college football 

broadcasts.20 However, in the case of NCAA v. Board of Regents, the U.S. Supreme Court held the 

NCAA violated the Sherman Antitrust Act for restraint of open competition and trade with respect 

to college football broadcasts.21 Ruling in favor of the universities, the Supreme Court’s decision 

allowed individual conferences to negotiate their own television contracts.22 

The result has been a staggering amount of revenue earned by individual conferences, who 

then make distributions to member schools.23 For example, in 2018, the Power 5 conferences 

(“Power 5”), which includes the Atlantic Coast Conference (“ACC”), the Big Ten Conference, the 

Big 12 Conference, the Pac-12 Conference, and the Southeastern Conference (“SEC”) combined 

to earn a revenue of $2.8 billion, a number that was double the combined revenue from four years 

 
16 See National Collegiate Athletic Association and Subsidiaries: Consolidated Financial Statements as of and for 
the Years Ended August 31, 2018 and 2017, Supplementary Information for the Year Ended August 31, 2018, and 
Independent Auditors’ Report, NCAA, Dec. 11, 2018, at 4, https://ncaaorg.s3.amazonaws.com/ncaa/finance/2017-
18NCAAFin_NCAAFinancialStatement.pdf. 
17 Id. at 10. 
18 See Steve Berkowitz et al., NCAA Finances, USA TODAY, https://sports.usatoday.com/ncaa/finances/ (last visited 
Sept. 28, 2020) (detailing the athletic program revenues for 230 NCAA member schools based on 2018-19 data). 
19 See Nat’l Collegiate Athletic Ass’n v. Bd. of Regents, 468 U.S. 85, 112 (1984) (finding that college football 
broadcasts should be defined as a separate market and free from the NCAA’s monopolistic control). 
20 Id. at 89-96 (discussing the history of the NCAA television plan with respect to college football broadcasts). 
21 Id. at 120 (“[W]e hold only that the record supports . . . that by curtailing output and blunting the ability of 
member institutions to respond to consumer preference, the NCAA has restricted rather than enhanced the place of 
intercollegiate athletics in the Nation’s life.”). 
22 See id.  
23 See Andrew Carter, ACC revenue soars, but is outpaced by the Big Ten and SEC, NEWS & OBSERVER (May, 30 
2019), https://www.newsobserver.com/sports/article230980543.html. 
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earlier.24 Bolstered by a $2.64 billion television agreement it signed in 2017,25 the Big Ten 

Conference earned nearly $760 million in 2018 and distributed $54 million to each of its member 

schools.26 Of the $2.8 billion in revenue, these five conferences combined to disperse $2.4 billion 

to sixty-five member schools.27 Four of the five Power 5 conferences even have their own 

television network.28  

Additionally, ESPN pays roughly $7.3 billion for its twelve-year contract to televise the 

signature playoff events for the college football season, the “New Year’s Six” bowl games and the 

College Football Playoff National Championship game.29 In 2018-19, these seven games paid out 

$549 million to conferences and schools, which is in addition to the revenues earned from 

television contracts already in place.30 Thus, enormous sums of money are being generated by 

individual conferences, which result in millions of dollars for not only athletic programs, but 

universities generally.  

Consequently, because of the massive revenues earned by conferences and their member 

schools, the coaches, particularly in Division I football and men’s basketball, routinely earn multi-

million dollar salaries.31 A 2017 ESPN report on the salaries of college coaches revealed that thirty-

 
24 Id. 
25 Teddy Greenstein, Big Ten announces six-year deal with ESPN, Fox Sports worth $2.64 billion, CHI. TRIBUNE 

(Jul. 24, 2017, 9:18 PM), https://www.chicagotribune.com/sports/college/ct-big-ten-espn-fox-sports-20170724-
story.html. 
26 Carter, supra note 23. 
27 Id. 
28 Kevin Draper, New Cable Network for A.C.C. Heightens Arms Race in College Sports, N.Y. TIMES (Aug. 22, 
2019), https://www.nytimes.com/2019/08/22/sports/ncaafootball/acc-network-espn.html (noting that the only Power 
5 conference without a television network is the Big 12, since the ACC, in conjunction with ESPN, started the ACC 
Network in August 2019).  
29 Brent Schrotenboer, College Football Playoff Business is Booming at Halfway Point, But Expansion Looms, USA 

TODAY (Jan. 9, 2020, 9:55 AM), https://www.usatoday.com/story/sports/ncaaf/2020/01/09/college-football-playoff-
financial-success-expansion-future/2838495001/. 
30 Id.  
31 See Charlotte Gibson, Who’s The Highest Paid Person in Your State?, ESPN (Mar. 20, 2018), 
http://www.espn.com/espn/feature/story/_/id/22454170/highest-paid-state-employees-include-ncaa-coaches-nick-
saban-john-calipari-dabo-swinney-bill-self-bob-huggins. The ESPN report also makes two other important points. 
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nine out of the fifty U.S. states had a football or men’s basketball coach as the highest paid state 

employee on its payroll.32 In 2019, Clemson University head football coach Dabo Swinney signed 

a ten year, $93 million contract, the largest coaching contract in college football history.33 Swinney 

and University of Alabama head football coach, Nick Saban, both have average contract values of 

over $9 million per year, which puts them in the top ten of all coaches in the U.S., regardless of 

sport (professional or college).34 Moreover, according to USA Today, the top eighty-two Division 

I college football coaches make over $1 million per year.35  

Beyond their salaries, college coaches can earn additional money through bonuses.36 

Coaches can earn bonuses on top of their regular salaries for appearances in important games, such 

as the national championship, or even for reaching a certain win total, which can result in additional 

hundreds of thousands of dollars.37 Furthermore, college coaches often negotiate for other 

monetary perks.38 For example, Greg Schiano, rehired as the head football coach by Rutgers 

University in 2019, signed an eight-year $32 million contract which includes, among other perks, 

 
First, private institutions like Duke University pay their men’s basketball coach Mike Krzyzewski enough that he 
would qualify as the state’s highest paid employee. Thus, if Duke were a public school, and Krzyzewski a public 
employee, he would be the highest paid employee in North Carolina. Second, some of the highest paid coaches in 
2017 no longer worked at the school, yet still collected millions of dollars. For example, (former) Florida State 
University head football coach Jimbo Fisher earned $5.7 million from Florida State even though he was no longer 
the coach.  
32 Id. Thirty-one of the coaches were college football coaches and the other eight coached basketball.  
33 Kurt Badenhausen, The 20 Highest-Paid Coaches in American Sports 2019, FORBES (Dec. 5, 2019, 6:00 AM), 
https://www.forbes.com/sites/kurtbadenhausen/2019/12/05/the-20-highest-paid-coaches-in-american-
sports/#6961c4844fae.  
34 See id. Additionally, like Swinney and Saban, Duke University men’s basketball coach Mike Krzyzewski ($9 
million average contract value) and University of Kentucky men’s basketball coach John Calipari ($8.6 average 
contract value) are also among the highest paid coaches in the U.S., including professional coaches. 
35 See generally NCAA Salaries, USA TODAY, (last visited Nov. 17, 2020). 
36 See Steve Berkowitz, Every bonus earned by NCAA football coaches in Football Bowl Subdivision so far this 
season, USA TODAY (Dec. 2, 2019, 8:29 PM), https://www.usatoday.com/story/sports/ncaaf/2019/10/14/college-
football-every-bonus-earned-fbs-coaches-season/3945254002/ (detailing bonus information for various college 
football coaches). 
37 See id.  
38 See Bob Jordan, Rutgers football: Greg Schiano $32M contract perks include car, jet use, country club and 
wardrobe, USA TODAY (Dec. 5, 2019, 8:04 AM), https://www.app.com/story/sports/college/rutgers/2019/12/03/ 
greg-schiano-contract-perks-car-jet-use-country-club-wardrobe/2596807001/. 
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a $15,000 auto stipend, a $5,000 apparel allocation, a free membership to a country club, the use 

of a private box or suite at home games, and the use of a private plane for recruiting purposes.39 

Thus, the NCAA business model has also greatly benefitted college coaches.  

Importantly, the current state of the economics of college athletics makes one thing clear: 

Everyone seems to be profiting from this billion-dollar enterprise, including the NCAA itself, the 

conferences, the individual universities, and the coaches. However, the only group not profiting 

from this enterprise is the student-athletes themselves, even though they are the ones generating 

the billions of dollars through their performances.40 The plight of the student-athlete is exacerbated 

by the fact that not only are student-athletes at a disadvantage academically given the time 

constraints in their schedules, but they are often unable to afford even basic necessities despite all 

the money at play in this enterprise.41 The resulting unfairness of an unpaid labor force generating 

the revenue in the NCAA’s multi-billion dollar enterprise has led to a tense struggle over a major 

issue facing the NCAA and college athletics generally: Should student-athletes be compensated 

beyond their athletic scholarships?42  

 In 2019, the state of California directly confronted the NCAA’s rules on amateurism by 

signing into law the California Fair Pay to Play Act, legislation that will allow student-athletes in 

California the ability to profit from their name, image, and likeness (“NIL”) and afford them the 

opportunity to be compensated beyond their scholarships for the first time.43 While the California 

 
39 Id. 
40 See Alan Blinder, Should College Athletes Profit From Their Fame? Here’s Where the Debate Stands, N.Y. 
TIMES (Feb. 11. 2020), https://www.nytimes.com/2020/02/11/sports/should-college-athletes-be-paid.html 
[hereinafter Blinder, Should College Athletes Profit]. 
41 See, e.g., Dalton Thacker, Amateurism v. Capitalism: A Practical Approach to Paying College Athletes, 16 
SEATTLE J. SOC. JUST. 183, 184 (2017) (arguing that college athletes are exploited by the NCAA and should be 
compensated for their efforts). 
42 See Blinder, Should College Athletes Profit, supra note 40.  
43 S.B. 206, 2019 Leg., Reg. Sess. (Cal. 2019); see also Alan Blinder, N.C.A.A. Athletes Could Be Paid Under New 
California Law, N.Y. TIMES (Sept. 30. 2019), https://www.nytimes.com/2019/09/30/sports/college-athletes-paid-
california.html [hereinafter Blinder, N.C.A.A. Athletes]. 
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law is scheduled to take effect January 1, 2023,44 other states have proposed45 or passed similar 

legislation following California’s legislative action.46 Initially adamant in its rejection to the 

California law given its stance on amateurism,47 the NCAA Board of Governors voted in October 

2019 to consider loosening their amateurism restrictions because of the mounting pressure of state 

legislatures seeking to propose bills on NIL compensation.48 In April 2020, the NCAA Board of 

Governors announced that it would support recommendations on rule changes for athletes to be 

compensated for their NIL and released a timeline to indicate they would adopt new rules in 

January 2021 that could take effect at the start of the 2021-22 academic year.49 Although the 

NCAA appears to be supporting NIL rules for the first time, its proposed policy goals are far more 

restrictive than the California law and the NCAA is seeking Congress’ help to avoid state laws 

from being implemented.50 Therefore, California’s legislative action has forced the NCAA into a 

 
44 S.B. 206 § 2(h). See generally, Michael McCann, California’s New Law Worries the NCAA, But a Federal Law is 
What They Should Fear, SPORTS ILLUSTRATED (Oct. 4, 2019), https://www.si.com/college/2019/10/04/ncaa-fair-
pay-to-play-act-name-likeness-image-laws [hereinafter McCann, California’s New Law]. 
45 See, e.g., Charlotte Carroll, Tracking NCAA Fair Play Legislation Across the Country, SPORTS ILLUSTRATED (Oct. 
2, 2019), https://www.si.com/college/2019/10/02/tracking-ncaa-fair-play-image-likeness-laws (noting that Colorado, 
Florida, Illinois, Kentucky, Minnesota, Nevada, New York, Pennsylvania, and South Carolina were among the many 
states considering proposals to compensate student athletes at the same time that the California law was passed). 
46 There are five states as of September 2020 who have passed NIL compensation laws: California, Florida, 
Colorado, Nebraska, and New Jersey. See, e.g., Ralph D. Russo, Senator: Allowing College Athletes NIL pay is a 
‘huge mistake’, ABC NEWS (Sept. 15. 2020, 5:41 PM), https://abcnews.go.com/Sports/wireStory/senator-allowing-
college-athletes-nil-pay-huge-mistake-73032225 (noting that New Jersey became the fifth state to pass an NIL law 
on September 14, 2020). 
47 Members of the NCAA Board of Governors, NCAA Responds to California Senate Bill 206, NCAA (Sept. 11, 
2019, 10:08 AM), http://www.ncaa.org/about/resources/media-center/news/ncaa-responds-california-senate-bill-206 
(explaining that the NCAA believes the California law would wipe out the distinction between college and 
professional athletics and undermine fairness in the way that nearly half a million student-athletes compete). 
48 See Board of Governors Starts Process to Enhance Name, Image and Likeness Opportunities, NCAA (Oct. 29, 
2019, 1:08 PM), http://www.ncaa.org/about/resources/media-center/news/board-governors-starts-process-enhance-
name-image-and-likeness-opportunities.  
49 See Stacy Osburn, Board of Governors moves toward allowing student-athlete compensation for endorsements 
and promotions, NCAA (Apr. 29, 2020, 8:30 AM), http://www.ncaa.org/about/resources/media-center/news/board-
governors-moves-toward-allowing-student-athlete-compensation-endorsements-and-promotions. 
50 The NCAA has stated it will only allow student-athletes to identify themselves by sport and school and cannot use 
conferences, school logos, or other NCAA trademarks. See Ross Dellenger, NCAA NIL Proposal Prohibits College 
Athletes From Using School Logo, Endorsing Certain Businesses and More, SPORTS ILLUSTRATED (Sept. 14, 2020), 
https://www.si.com/college/2020/09/14/ncaa-survey-proposal-name-image-likeness [hereinafter Dellenger, NIL 
Proposal] (detailing several proposals by the NCAA outlined in a survey sent to NCAA athletic departments in 
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showdown with the states over NIL compensation, an effort that figures to finally see a 

breakthrough for student-athletes in their quest to earn compensation beyond their scholarships.51 

Thus, this Article aims to highlight what will happen if the NCAA cannot implement a 

solution before individual states begin regulating NIL compensation for student-athletes and offers 

examples of the types of business and regulatory problems that can be expected from a state-by-

state approach. This Article begins with a background section on the case of O’Bannon v. National 

Collegiate Athletic Association, which helped create the momentum for legislative action 

regarding student-athlete compensation. This Article then addresses the California Fair Pay to Play 

Act and other state efforts to highlight where the NIL compensation debate stands currently. Part 

I of this Article seeks to address a general survey of issues regarding the regulatory fallout of an 

operative state-based approach to NIL compensation. Part II of this Article discusses solutions and 

examines the challenges ahead, including the coronavirus pandemic and its impact on student-

athlete NIL compensation. 

Background 

The first legal breakthrough for student-athletes seeking NIL compensation occurred in the 

case of O’Bannon v. National Collegiate Athletic Association.52 In O’Bannon, a former All-

American and national championship winning basketball player at the University of California-

 
September 2020 that indicate restrictive policies such as players not being able to reveal which school they play for 
at autograph sessions).  
51 See generally Billy Witz, N.C.A.A. Considers Loosening Rules for Athletes Seeking Outside Deals, N.Y. TIMES 

(Oct. 29, 2019), https://www.nytimes.com/2019/10/29/sports/ncaafootball/ncaa-athlete-pay.html (explaining the 
NCAA’s surprising vote to consider loosening restrictions signals their resignation to the fact NIL compensation is 
inevitable).  
52 See O’Bannon v. Nat’l Collegiate Athletic Ass’n, 802 F.3d 1049 (9th Cir. 2015); see generally Michael Steele, 
O’Bannon v. NCAA: The Beginning of the End of the Amateurism Justification for the NCAA in Antitrust Litigation, 
99 MARQ. L. REV. 511 (2015) (discussing the history of antitrust litigation against the NCAA and the background 
that led to the O’Bannon decision); Alexander Lodge, Who’s Afraid of the Big Bad NCAA? . . . The Ed O’Bannon v. 
NCAA Decision’s Impact on the NCAA’s Amateurism Model, 41 IOWA J. CORP. L. 775 (2016) (detailing the 
O’Bannon decision and its impact to diminish the strength of the amateurism model). 
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Los Angeles (UCLA), Ed O’Bannon, discovered that his likeness was being depicted in a video 

game produced by Electronic Arts.53 O’Bannon did not consent to the use of his likeness in the 

video game, nor was he compensated for it.54 O’Bannon sued the NCAA and the Collegiate 

Licensing Company (CLC), the entity that licenses trademarks of the NCAA for commercial use, 

complaining that the NCAA’s amateurism rules represented an illegal restraint of trade under 

Section 1 of the Sherman Antitrust Act because NCAA rules prevented him from being 

compensated for his likeness (and NIL generally).55  

 In ruling for O’Bannon, the district court found that the NCAA’s amateurism rules were 

an unlawful restraint on trade in violation of Section 1 of the Sherman Antitrust Act.56 The district 

court also permanently enjoined the NCAA from “prohibiting its member schools from giving 

student-athletes scholarships up to the full cost of attendance at their respective schools and up to 

$5,000 per year in deferred compensation,” with the latter to be held in trust for student-athletes 

until after they left college.57  

However, the U.S. Court of Appeals for the Ninth Circuit’s ruling muddied the waters on 

appeal.58 The Ninth Circuit affirmed in part and vacated in part the district court’s decision.59 On 

the one hand, the Ninth Circuit affirmed O’Bannon’s argument that certain NCAA amateurism 

 
53 See O’Bannon, 802 F.3d at 1055.  
54 Id.  
55 Id. In addition to O’Bannon’s suit, Sam Keller, a former college starting quarterback brought suit separately 
against the NCAA, the CLC, and EA alleging that the NCAA had impermissibly used the name, image, and 
likenesses of student athletes in video games and that these entities turned a blind eye to EA’s misappropriation of 
NILs. The Keller suit was consolidated into the O’Bannon suit; see also 15 U.S.C.A. § 1 (Westlaw through Pub. L. 
No. 116-130) (detailing the specific section of the Sherman Antitrust Act O’Bannon alleged the NCAA violated). 
56 See O’Bannon, 802 F.3d at 1052-53; see also O’Bannon v. Nat’l Collegiate Athletic Ass’n, 7 F. Supp. 3d 955, 
1008-09 (finding that the NCAA violates antitrust law by allowing member schools to prevent basketball and 
football players from being compensated beyond NCAA rules), aff’d in part, vacated in part by O’Bannon, 802 
F.3d. 
57 O’Bannon, 802 F.3d at 1053.  
58 See Michael McCann, What the Appeals Court Ruling Means for O’Bannon’s Ongoing NCAA Lawsuit, SPORTS 

ILLUSTRATED (Sept. 30, 2015), https://www.si.com/college/2015/09/30/ed-obannon-ncaa-lawsuit-appeals-court-
ruling (explaining the implications of the O’Bannon decision).  
59 O’Bannon, 802 F.3d at 1053. 



 269

rules violated federal antitrust law.60 On the other hand, the Ninth Circuit held that member schools 

only needed to provide up to the cost of attendance for student athletes to be in compliance with 

antitrust law.61 Therefore, the Ninth Circuit rejected the district court’s $5,000-a-year proposal for 

NIL compensation.62  

 Although the O’Bannon decision opened the door for future challenges to the NCAA’s 

amateurism rules regarding NIL rights,63 the shortcoming of the O’Bannon decision is that it 

affirmed the status quo regarding the NCAA model of amateurism.64 First, the Ninth Circuit 

rejected the district court’s idea of the use of a payment system for NIL and confirmed that the 

NCAA’s amateurism rules were still in force, stating, “not paying student-athletes is precisely 

what makes them amateurs.”65 Second, the Ninth Circuit established that as long as the NCAA 

allowed colleges to offer student-athletes additional compensation up to the full cost of attendance, 

then, as one commentator noted, “the NCAA cures the antitrust harm caused by its otherwise 

unlawful amateurism rules.”66 Since the NCAA had already been operating under a system where 

it could not provide additional monies to student-athletes beyond their scholarships, the Ninth 

Circuit’s ruling mandated no additional changes to the NCAA operating structure.67  

Despite largely reaffirming the status quo of the NCAA’s amateurism system, O’Bannon 

represented the first case involving NCAA athletes to gain momentum in the courts and, more 

 
60 Id. at 1070–72 (noting the Court’s agreement with the district court that the NCAA’s compensation rules have a 
“significant anticompetitive effect”). 
61 Id. at 1079 (finding that the “Rule of Reason” requires the NCAA to permit its member schools to provide up to 
the cost of attendance, but not more than that). 
62 Id. at 1076, 1079 (“In our judgment, however, the district court clearly erred in finding it a viable alternative to 
allow students to receive NIL cash payments untethered to their education expenses.”). 
63 Id. at 1079 (“We wish to emphasize the limited scope of decision we have reached and the remedy we have 
approved.”). 
64 See, e.g., Michael McCann, In Denying O’Bannon Case, Supreme Court Leaves Future of Amateurism in Limbo, 
SPORTS ILLUSTRATED (Oct. 3, 2016), https://www.si.com/college/2016/10/03/ed-obannon-ncaa-lawsuit-supreme-
court [hereinafter McCann, Denying O’Bannon]. 
65 See O’Bannon, 802 F.3d at 1076. 
66 McCann, Denying O’Bannon, supra note 64. 
67 Id. 
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importantly, it generated an enormous amount of publicity.68 Although the case fell short of being 

heard by the U.S. Supreme Court,69 the high profile of Ed O’Bannon, a former NCAA champion, 

boosted the visibility of the plight of college athletes among the general public while causing the 

student-athletes themselves to realize that they were on the wrong end of a one-sided 

arrangement.70  

As a result, the publicity generated from the O’Bannon case began to shift public opinion 

in favor of compensating student-athletes. In 2014, during the trial in the O’Bannon case, a poll 

conducted by an NCAA survey expert, John Dennis, found that 69% of the public opposed paying 

student-athletes, with 31% in favor.71 A year and a half after the decision in O’Bannon, a 2017 

Seton Hall Sports Poll found that 45% of the public opposed student-athlete compensation, with 

40% answering not only that they believed student-athletes should receive compensation, but that 

student-athletes were being exploited by the NCAA.72 By the fall of 2019, a Seton Hall Sports Poll 

found that 60% of Americans believed college athletes should be able to profit off of their NIL, 

with 32% rejecting the idea.73 Therefore, from the O’Bannon trial to the passage of the California 

Fair Pay to Play Act, public opinion underwent a complete reversal, shifting from 69% of the 

public against compensating student-athletes to 60% in favor of compensating student-athletes. 

 
68 See, e.g., Joe Nocera, O’Bannon Ruling Stands, But N.C.A.A.’s Status Quo May Yet Collapse, N.Y. TIMES (Oct. 3, 
2016), https://www.nytimes.com/2016/10/04/sports/ncaa-obannon-case-ruling-supreme-court.html?auth=login-
email&login=email (noting that the O’Bannon decision was the first to cause an increased awareness among 
reporters and others who began to inquire into the “unfair, trivial and, in some cases, idiotic” NCAA rules). 
69 Id. The U.S. Supreme Court denied granting certiorari upon appeal.  
70 See id. 
71 Jon Solomon, NCAA Expert: 69 Percent of Public Opposes Paying College Players, CBS SPORTS (Jun. 25, 2014, 
11:51 AM), https://www.cbssports.com/college-football/news/ncaa-expert-69-percent-of-public-opposes-paying-
college-players/. 
72 Seton Hall Univ., Fifty-three Percent Say TV Revenue in NCAA Tournament Detracts from Academic Goals of a 
University, SETON HALL SPORTS POLL (Mar. 23, 2017), https://blogs.shu.edu/sportspoll/2017/03/24/fifty-three-
percent-say-tv-revenue-in-ncaa-tournament-detracts-from-academic-goals-of-a-university/. 
73 Seton Hall Univ., American Public Supports College Athletes Receiving Endorsement Money for ‘Image and 
Likeness’, as Approved in California this Week, SETON HALL SPORTS POLL (Oct. 3, 2019), 
https://blogs.shu.edu/sportspoll/2019/10/03/american-public-supports-college-athletes-receiving-endorsement-
money-for-image-and-likeness-as-approved-in-california-this-week/#more-588. 
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With public opinion dramatically shifting in a four to five-year period post-O’Bannon, 

lawmakers on a national level began to feel emboldened to act on the issue of NIL compensation 

for student-athletes.74 In March 2019, U.S. Representative Mark Walker (R-N.C.), along with co-

sponsor Cedric Richmond (D-La.), introduced bipartisan legislation in the U.S. House of 

Representatives, the Student-Athlete Equity Act,75 which would “amend the definition of a 

qualified amateur sports organization in the tax code to remove the restriction on student-athletes 

using or being compensated for use of their name, image and likeness.”76 The introduction of the 

Student-Athlete Equity Act highlighted the beginning of lawmakers seeking to address NIL 

compensation through legislation.77 

California Fair Pay to Play Act 

Given the shift in public opinion and a legislative effort underway at the federal level, 

lawmakers on the state level also sensed an opportunity to address NIL compensation and desired 

to take the NCAA head on.78 In February 2019, California State Senator Nancy Skinner first 

introduced the Fair Pay to Play Act in the California Senate.79 Stating that “college athletes ha[d] 

been exploited by a deeply unfair system,” Skinner intended for college athletes at California’s 

twenty-four public colleges and universities to profit off of their NIL.80 California Governor Gavin 

 
74 Press Release, Congressman Mark Walker, Walker Introduces Student-Athlete Equity Act to End NCAA 
Restrictions on Player’s Publicity Rights, (Mar. 14, 2019), https://walker.house.gov/media-center/press-
releases/walker-introduces-student-athlete-equity-act-end-ncaa-restrictions [hereinafter Walker Press Release]. 
75 Student-Athlete Equity Act, H.R. 1804, 116th Cong. (2019). 
76 See Walker Press Release, supra note 74. 
77 See id. 
78 See, e.g., Bryan Anderson, College Athletes Could Soon Get Paid in California, But Not From the NCAA, 
SACRAMENTO BEE (Feb. 6, 2019, 10:29 AM), https://www.sacbee.com/news/politics-government/capitol-
alert/article225561675.html. 
79 Id. 
80 Id.  
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Newsom signed the California Fair Pay to Play Act (“California Act”) into law on September 30, 

2019, making California the first state to pass such a law.81  

The California Act has two key features.82 First, set to take effect on January 1, 2023,83 the 

California Act makes it illegal for any California college or university to deny its student-athletes 

the ability to profit from their NIL.84 Moreover, the law states that a student-athlete who earns 

compensation from their NIL will not have his or her scholarship eligibility affected and mandates 

that the NCAA cannot keep California colleges from participating in intercollegiate athletics 

because of a student-athlete’s ability to profit.85 Second, the California Act allows student-athletes 

to hire agents or other professional representation (who must be licensed by the state of California) 

to assist them with legal matters regarding commercial opportunities, such as contracts and 

endorsements.86  

Thus, the California Act is a game-changer because it takes the O’Bannon decision and 

transforms it into legal rights, allowing student-athletes for the first time an ability to profit above 

and beyond their scholarships through any conceivable business opportunity that could pay a 

student-athlete for their NIL.87 For example, because of this law, California student-athletes will 

have the ability to negotiate with video game companies for their appearance in a video game, be 

paid to sponsor camps for younger athletes, and sign endorsement deals with businesses such as 

beverage companies, car dealerships, and apparel companies.88 Additionally, the ability to hire an 

 
81 See Blinder, N.C.A.A. Athletes, supra note 43. 
82 S.B. 206, 2019 Leg., Reg. Sess. (Cal. 2019). 
83 S.B. 206 § 2(h). 
84 S.B. 206 § 2(a)(1). 
85 S.B. 206 § 2(a)(2-3). 
86 S.B. 206 § 2(c)(1-3). 
87 See, e.g., Michael McCann, What’s Next After California Signs Game Changer Fair Pay to Play Act Into Law?, 
SPORTS ILLUSTRATED (Sept. 30, 2019), https://www.si.com/college/2019/09/30/fair-pay-to-play-act-law-ncaa-
california-pac-12 [hereinafter McCann, What’s Next] (discussing the impact of the California Act). 
88 Id. 
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agent or professional representation constitutes a radical change because it blurs the “line of 

demarcation” that the NCAA desperately seeks to maintain.89 Nevertheless, the ability of student-

athletes to hire professional representation allows greater protection for student-athletes who may 

be otherwise unfamiliar with the world of endorsements and contracts.90  

Despite its direct efforts to help California student-athletes earn compensation beyond their 

scholarships, the California Act contains limitations.91 First, the schools themselves cannot pay 

the student-athletes.92 In other words, student-athletes do not have the right to be paid by their 

schools, only the ability to profit off of their NIL from outside businesses.93 Second, student-

athletes are not allowed to sponsor brands if sponsoring those brands were to conflict with the 

student-athlete’s team contract.94 For example, a student-athlete could not sign a sneaker 

endorsement contract with Adidas if the school already has a contract with Nike.95 Therefore, the 

California Act is an initial step to break the amateurism mold and is only an authorization for 

student-athletes to seek, and be compensated for, outside endorsement opportunities to profit from 

their fame while playing collegiately. 

Consequently, because of the California Act, other state legislatures have seized the 

opportunity to draft, propose, and, in some cases, pass their own legislation regarding NIL rights 

and student-athlete pay using the template crafted by California.96 As of September 2020, there 

 
89 See id.; see also NCAA Manual, supra note 2, at 60-63. According to Rule 12 of the NCAA bylaws, hiring agents 
is something that professional athletes do, so the California Act will enable college athletes to operate in a similar 
manner as professional ones. 
90 See McCann, What’s Next, supra note 87. 
91 S.B. 206 § 2(e). 
92 See generally S.B. 206; see also Anderson, supra note 78 (noting that the intent of the bill is not to have 
universities pay the athletes directly). 
93 See Anderson, supra note 78 (explaining that the goal is to have student-athletes earn “a larger piece of the pie by 
profiting off of their skills.”). 
94 S.B. 206 § 2(e)(1). 
95 McCann, What’s Next, supra note 87. 
96 See Carroll, supra note 45 (noting various state proposals regarding NIL pay at the time the California Act was 
passed); see also Russo, supra note 46 (detailing the five states that have passed NIL compensation laws). 
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were five states who have NIL compensation laws set to be implemented in the coming years: 

California,97 Colorado,98 Florida,99 Nebraska,100 and New Jersey.101 Moreover, many states are not 

far behind, such as New York, where a bill was introduced that would go beyond NIL 

compensation (and the California template) to compel New York colleges to create and fund 

accounts for injured athletes in order to provide monetary support for long-term injuries.102 

However, the most problematic law for the NCAA is the Florida law, signed on June, 12, 2020 by 

Governor Ron DeSantis, but scheduled to take effect on July 1, 2021, a year and a half before the 

California law would take effect.103 Florida has shortened the timeline on the NCAA to act.104 

Therefore, now that California and other states have either passed or are considering 

passing legislation regarding student-athlete compensation, the key issue is what’s next? The 

answer is that the NCAA is under pressure to act.105 If the NCAA does not act, consider the 

disastrous chain of events that could occur in each state. First, state law trumps the internal rules 

of the NCAA, meaning colleges and universities in states where laws have been signed must adhere 

to their state law if it becomes effective.106 Second, if state NIL law becomes effective, then 

 
97 See generally S.B. 206. 
98 See S.B. 123, 72nd Gen. Assemb., 2d Reg. Sess. (Co. 2020). Like the California Act, the Colorado law is 
scheduled to take effect January 1, 2023; see also Steve Berkowitz, Colorado Governor Signs College Athlete 
Name, Image, and Likeness Bill, USA TODAY (Mar. 20, 2020, 6:11 PM), 
https://www.usatoday.com/story/sports/college/2020/03/20/colorado-governor-signs-college-athlete-name-image-
likeness-bill/2887481001/ (pointing out that the Colorado bill, which was signed into law by Governor Jared Polis in 
March 2020, passed the Colorado state House of Representatives by a 55-9 margin and received unanimous support 
in the Colorado state senate). 
99 See, e.g., Steve Berkowitz, Florida Governor Signs Bill on College Athletes’ Name, Image, and Likeness, USA 

TODAY (Jun. 12, 2020, 3:38 P.M.), https://www.usatoday.com/story/sports/college/2020/06/12/florida-bill-college-
athletes-name-image-likeness/5347470002/ [hereinafter Berkowitz, Florida Governor]. 
100 See L.B. 962, 106th Leg., 2d Sess. (Neb. 2020); see also Press Release, State Senator Megan Hunt, Legislature 
Passes the Nebraska Fair Pay to Play Act, (Jul. 21, 2020), http://news.legislature.ne.gov/dist08/2020/07/21/press-
release-legislature-passes-the-nebraska-fair-pay-to-play-act/. 
101 S.B. 971, 219th Leg., Reg. Sess. (N.J. 2020); see also Russo, supra note 46. 
102 S.B. S6722B, 2019-2020 Leg., Reg. Sess. (N.Y. 2020).  
103 See Berkowitz, Florida Governor, supra note 99. 
104 Id.  
105 See Witz, supra note 51. 
106 See McCann, What’s Next, supra note 87. 
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colleges in those states cannot function as members of the NCAA because they will be in breach 

of NCAA amateurism rules and membership requirements.107 Third, a breach of NCAA rules and 

membership requirements could lead to a range of outcomes, from colleges in NIL states no longer 

being permitted to participate in NCAA sponsored events to colleges in NIL states being kicked 

out of the NCAA entirely.108 The impact of this sequence of events is a business and regulatory 

nightmare, including uncertainty over television contracts and revenues, adverse impacts to future 

licensing deals and rights fees contracts for the NCAA, and the destruction of business affiliations 

and opportunities in California or other states where these laws become effective.109 With the 

potential for fifty U.S. states each with different laws regarding NIL compensation, the fallout 

would likely equate to an NCAA doomsday scenario.110 

However, while the California Act and similar efforts by other states are a direct attack on 

the NCAA and its amateurism rules, the NCAA understands that it is under pressure to resolve the 

issue before state laws begin to take effect.111 While the NCAA initially rejected the California 

Act,112 the NCAA Board of Governors voted unanimously in October 2019 to consider changes to 

its amateurism rules.113 Despite the coronavirus pandemic (“COVID-19”),114 the NCAA Board of 

Governors still planned on meeting regularly to address the NIL compensation issue given the 

pressure put on it by the states.115 In April 2020, the NCAA officially announced that it would 

 
107 Id. 
108 Id. 
109 Id. (noting that because California is the state with the largest population and largest economy in the United 
States, the impact of California’s loss will be even greater for the NCAA). 
110 See id. 
111 See J. Brady McCollough, NCAA Council Pushing Forward on Name Image Likeness Issue Despite COVID-19 
Pandemic, L.A. TIMES (Mar. 31, 2020, 6:26 PM), https://www.latimes.com/sports/story/2020-03-31/ncaa-council-
pushing-forward-name-image-likeness-coronavirus-pandemic (noting the NCAA is trying to approve new rules to 
combat the efforts of states who are proposing and passing NIL laws). 
112 See Members of the NCAA Board of Governors, supra note 47. 
113 See Board of Governors Starts Process to Enhance Name, Image and Likeness Opportunities, supra note 48. 
114 Situation Summary, CDC, https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/summary.html (last 
updated Sept. 28, 2020). 
115 See McCollough, supra note 111.  
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support student-athlete compensation for endorsements and promotions.116 Specifically, the 

NCAA announced that it was supporting proposed recommendations from an NCAA working 

group that would allow student-athletes the ability to earn compensation for third-party 

endorsements and compensation from social media, personal businesses, and personal 

appearances.117 Nevertheless, the NCAA indicated it would adopt more restrictive measures than 

the California Act and announced that there would be “guardrails” to regulate NIL activities.118 

The NCAA also issued a timeline for NIL rule implementation and hope to approve rules on NIL 

by the end of January 2021.119 Despite its announcement, the NCAA is still seeking the help of 

Congress to preempt state laws with a single federal law.120  

Therefore, unless the NCAA successfully implements new rules on NIL acceptable to the 

states, or federal legislation is adopted that binds all states under one law, state NIL laws could 

begin to take effect, which threatens the entire NCAA business model and its standing as the 

regulator of college athletics.121 Given concerns about the COVID-19 pandemic, the inability for 

Congress to act in a bi-partisan manner and Congress’ attention on more pressing issues like the 

pandemic, and the fact that there is time pressure working against the NCAA, the possibility exists 

that a state-by-state approach to compensating college athletes becomes operative.122  

 

 
116 See Osburn, supra note 49. 
117 Id. 
118 Id. The “guardrails” would include a prohibition on NIL considered “pay for play,” zero school or conference 
involvement, no use of NIL for recruiting by schools or boosters, and the regulation of agents and advisors; see also 
Dellenger, NIL Proposal, supra note 50 (explaining some of these restrictions as revealed in a survey sent out by the 
NCAA to athletic departments in September 2020). 
119 See Taking Action: Name, Image, and Likeness, NCAA, http://www.ncaa.org/about/taking-action (last visited 
Sept. 28, 2020). The NCAA desires each division of the NCAA to have initial legislative proposals by September 1, 
2020, final drafts by November 1, and the ability to approve the legislation on January 31, 2021 in order to make the 
rules effective by the start of the 2021-22 academic year. 
120 See Osburn, supra note 49. 
121 See McCann, What’s Next, supra note 87. 
122 See McCollough, supra note 111. If the COVID-19 virus presents a prolonged problem in the U.S., there might 
not be a way that NIL compensation is addressed by Congress in 2020.  
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Part I - General Survey of Regulatory Issues Resulting from a State-Based Approach 

 If the NCAA fails to act before July 1, 2021 (due to Florida’s NIL compensation law taking 

effect on that date), then state laws will begin to be implemented and other states who have already 

passed laws will be in position to implement their laws on the effective dates.123 What would the 

business and regulatory fallout be if each state implements its own NIL compensation law for 

student-athletes? In this section, a general survey of likely areas where the business and regulatory 

impact will be felt strongest is analyzed. In assessing the types of business and regulatory fallout 

that can be expected, this section addresses how state regulation might play out, and the effect of 

the state-by-state approach on taxation, recruiting, and television contracts. 

A. The States as the Regulator of Student-Athlete NIL Compensation 

If NIL compensation laws become effective, the NCAA will no longer be able to control 

the even playing field it currently enjoys with amateurism rules in place because NIL law 

implementation will give regulatory control of NIL compensation to individual states.124 To assess 

a scenario in which each state acts as its own regulator on NIL compensation law, it is useful to 

compare the student-athlete NIL compensation situation to the legalization of sports betting in the 

U.S. because sports betting offers a recent example of what can occur when states act as their own 

regulators. 

Prior to 2018, the Professional and Amateur Sports Protection Act of 1992 (“PASPA”) 

defined the legal status of sports betting in the U.S.125 PASPA declared it unlawful for a state or 

any of its subdivisions to “sponsor, operate, advertise, promote, license, or authorize by law or 

 
123 See Berkowitz, Florida Governor, supra note 99. 
124 See, e.g., NCAA Manual, supra note 2, at 2 (“It is the responsibility of each member institution to control its 
intercollegiate athletics program in compliance with the rules and regulations of the Association.”). 
125 Professional and Amateur Sports Protection Act, Pub. L. No. 102-559, 106 Stat. 4227 (1992), declared 
unconstitutional by Murphy v. NCAA, 138 S. Ct. 1461 (2018). 
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compact . . . a lottery, sweepstakes, or other betting, gambling, or wagering scheme” based on 

competitive sporting events.126 PASPA similarly made it unlawful for persons to “sponsor, operate, 

advertise, or promote” these types of wagering schemes.127 PASPA did not make sports wagering 

a federal crime, but rather allowed the U.S. Attorney General and professional and amateur sports 

organizations the ability to bring civil actions in order to enjoin violations.128  

PASPA also contained grandfather provisions that allowed sports gambling to continue in 

four states where gambling was already occurring,129 including Nevada.130 Another provision 

afforded New Jersey the option of sports gambling in Atlantic City “provided that it did so within 

one year” of PASPA’s effective date.131 New Jersey failed to take advantage of this provision, but 

in 2011, the state had a “change of heart” when New Jersey voters approved a state constitutional 

amendment authorizing sports gambling.132 The New Jersey state legislature enacted a law133 that 

allowed for sports betting which was challenged by sports leagues in federal court.134 The NCAA 

and three major professional sports leagues sought to enjoin New Jersey under PASPA, but New 

Jersey argued that PASPA violated the 10th Amendment’s anti-commandeering principle since 

PASPA prevented New Jersey from modifying its state laws prohibiting sports gambling.135 In a 

2018 U.S. Supreme Court case, Murphy v. NCAA, the Supreme Court ruled PASPA violated the 

10th Amendment’s anti-commandeering principle because it dictated what state legislatures were 

 
126 28 U.S.C.A. § 3702(1) (Westlaw through Pub. L. No. 116-139). 
127 28 U.S.C.A. § 3702(2) (Westlaw through Pub. L. No. 116-139). 
128 28 U.S.C.A § 3703 (Westlaw through Pub. L. No. 116-139). 
129 28 U.S.C.A §§ 3704(a)(1)-(2) (Westlaw through Pub. L. No. 116-139). 
130 See Murphy, 138 S. Ct. at 1471. 
131 Id. 
132 Id. 
133 N.J. REV. STAT. § 5:12A-1 (repealed 2014). 
134 Murphy, 138 S. Ct at 1471. 
135 See id. at 1471–73. The anti-commandeering principle is the idea that the federal government cannot force states 
to adopt or enforce federal law. 
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allowed to do regarding sports betting.136 Therefore, by rendering PASPA unconstitutional,137 New 

Jersey (and every other state) was allowed to pursue state-sponsored sports gambling.138  

 In effect, the Supreme Court deconstructed a general, nationwide prohibition on sports 

gambling and ushered in a new age where each of the fifty states could implement their own 

regulatory schemes. Similarly, with California’s action and the ensuing number of states who have 

pursued NIL student-athlete compensation laws, the states would seize individual power over NIL 

compensation, eliminating a uniform, national model of amateurism. 

The comparison of state-by-state NIL compensation laws to the aftermath of the Murphy 

decision shows why a state-by-state approach would result in a catastrophic scenario for the NCAA 

and the future of college athletics. A March 2020 ESPN report on the state of sports betting in 

America revealed how the fifty U.S. states and the District of Columbia were divided into four 

different categories post-Murphy: (1) states with full-scale legalized sports betting, (2) states with 

recently passed bills, (3) states with bills recently introduced but not passed, and (4) states with no 

bill introduced.139 As of March 2020, 17 states (~33%) have full-scale sports betting, five states 

(~10%) recently passed bills but are not fully operational for gambling, twenty-six states (~51%) 

have introduced bills but not yet passed them, and three states (~6%) have laws that prohibit sports 

betting, with Utah being the only state with an anti-gambling stance written directly into its state’s 

 
136 Id. at 1481 (highlighting that “there is simply no way to understand the provision prohibiting state authorization 
as anything other than a direct command to the States. And that is exactly what the anticommandeering rule does not 
allow.”). 
137 Id. at 1485 (explaining that when it comes to the federal government regulating a state government’s regulation 
of their citizens, “the Constitution gives Congress no such power.”). 
138 Id. at 1484 (noting that if Congress does not regulate sports gambling directly, then each state is free to do so).  
139 Ryan Rodenberg, United States of Sports Betting: An Updated Map of Where Every State Stands, ESPN (Mar. 
26, 2020), https://www.espn.com/chalk/story/_/id/19740480/the-united-states-sports-betting-where-all-50-states-
stand-legalization. 
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constitution.140 This analysis highlights similar problems that could be expected in a state-by-state 

approach to NIL compensation. 

First, the post-Murphy categorical breakdown shows that there is a lack of consistency 

among the states when left to implement their own regulatory schemes.141 Two years after Murphy, 

the four categories of states is evidence that states are on different timelines with respect to 

implementing gambling laws.142 Additionally, Idaho, Wisconsin, and Utah have prohibitions on 

sports betting that are unlikely to be changed, meaning all fifty states are unlikely to have gambling 

laws at one time.143  

Likewise, the same problem is already occurring with NIL compensation laws. California, 

Colorado, Florida, Nebraska, and New Jersey are ahead of the curve with laws waiting to take 

effect, but there are up to thirty more states that have either introduced bills or are in the process 

of introducing bills regarding NIL compensation.144 That means that the remaining states not yet 

considering bills on NIL compensation are already behind in their effort to enact legislation. 

Differing timelines and priorities in each state render it challenging to orchestrate a coherent 

intercollegiate athletics system that plays by the same rules. The possibility of some states not 

offering NIL compensation, like Utah’s constitutional ban on gambling, could prove even more 

disastrous because it would prevent uniformity from ever being achieved in the future. 

Second, similar to the lack of consistency among states Post-Murphy is another problem 

concerning the lack of uniformity in the gambling laws themselves.145 Examples of the lack of 

 
140 Id. The other two states are Idaho and Wisconsin.  
141 Id. 
142 Id. 
143 Id. 
144 See Darren Heitner, New Jersey Becomes 5th State to Promise Name, Image, Likeness Rights to College Athletes, 
ABOVE THE LAW (Sept. 16, 2020, 10:47 AM), https://abovethelaw.com/2020/09/new-jersey-becomes-5th-state-to-
promise-name-image-likeness-rights-to-college-athletes/. 
145 See Rodenberg, supra note 139.  
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uniformity in the gambling laws themselves includes differences like who the regulator is in each 

state (the state lottery in Rhode Island as opposed to the Arkansas Racing Commission in 

Arkansas),146 whether online mobile wagering is permitted (it is permitted in Indiana, Rhode 

Island, and Iowa, yet states like New York and Arkansas do not permit mobile wagering),147 and 

what the age limit should be for sports betting (such as 21 years of age in Michigan, whereas in 

New Hampshire the age limit is 18).148 Thus, examples like these show that it is apparent each 

state has different views, priorities, and goals of how to regulate gambling in their state. 

Likewise, the same problem is already occurring with respect to passed and proposed NIL 

compensation legislation. For example, only New York’s proposed NIL compensation law 

provides for the establishment of sports injury health savings accounts and a wage fund, which are 

to be funded by fifteen percent of the revenue earned from a college’s athletics program.149 How 

would such a provision in New York be reconciled with other state laws that lack such a provision? 

Moreover, Florida’s NIL compensation law takes effect July 1, 2021, a year and a half before the 

California Act and Colorado law are scheduled to take effect.150 If states aim to effectuate laws on 

different timelines, then how can a coherent national strategy be possible? Furthermore, South 

Carolina has discussed a proposal that would allow colleges in their state to pay $5,000-a-year 

stipends to football and basketball players as well as provide them with an opportunity to earn 

compensation from autograph sales.151 Therefore, it is evident that fifty individual states will likely 

produce fifty different laws and have fifty different ideas about what should or should not be 

included, creating a massive regulatory issue.  

 
146 Id. 
147 Id. 
148 Id. 
149 S.B. S6722B, 2019-2020 Leg., Reg. Sess. (N.Y. 2020). 
150 See Berkowitz, Florida Governor, supra note 99. 
151 Avery G. Wilks, 2 SC Lawmakers Will File Proposal to Pay College Athletes, Following California’s Lead, THE 

STATE (Sept. 13, 2019, 2:36 PM), https://www.thestate.com/news/politics-government/article235015452.html. 
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Thus, when it comes to state regulation of NIL compensation laws, no two states will be 

exactly alike. It is important to note that the one difference between state gambling laws and 

college sports is that states are not required to have gambling laws,152 whereas a national 

intercollegiate athletics system could not properly operate without a national, uniform, cohesive 

strategy. Nevertheless, in the NIL compensation context, the problems will only be exacerbated 

with disorganization among the states. In March 2020, NCAA Division I Council Chair M. Grace 

Calhoun called a solution to NIL compensation favoring thirty or more different state bills 

“untenable.”153 Naturally, in order to run an intercollegiate athletics association, uniformity is 

necessary for maintaining fairness and a level playing field.154 Therefore, the lack of consistency 

and uniformity across fifty states in terms of timelines and legislative goals regarding gambling 

laws highlights why a similar approach for NIL compensation will likewise result in negative 

consequences for the NCAA, the states, and intercollegiate athletics in the U.S. 

B. Taxation 

Another regulatory issue regarding NIL compensation for student-athletes is taxation. For 

the states that implement NIL compensation laws, NIL compensation represents another 

opportunity to generate revenue and will allow states the ability to collect taxes from student-

athletes living in their state.155 For example, in California, a California resident and student-athlete 

who earns $1 million in endorsement opportunities would be subject to California’s top state 

income tax rate of 13.3% and generate $133,000 for the state.156 Thus, it is clear that states will 

 
152 Murphy v. NCAA, 138 S. Ct. 1461, 1484-85 (2018) (noting that each state is free to act on their own when it 
comes to sports gambling).  
153 McCollough, supra note 111.  
154 See McCann, California’s New Law, supra note 44 (expressing that the NCAA cannot effectively function as a 
national regulator of its member schools if it is forced to adopt a system of conflicting rules in different states). 
155 Ryan Prete, California’s Fair Pay to Play Act Should Boost Income Tax Revenue, BLOOMBERG TAX (Oct. 4, 
2019, 3:10 PM), https://news.bloombergtax.com/daily-tax-report-state/californias-fair-pay-to-play-act-should-boost-
income-tax-revenue (noting California should see a boost in revenue from the implementation of the California Act). 
156 Id. 
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enjoy additional revenues as a result of these laws. But how will NIL compensation laws affect 

student-athletes with respect to taxation? There are several problems that student-athletes will face 

in a state-by-state approach.157 

First, student-athletes will owe federal income tax on compensation earned, and given that 

most student-athletes enter college as teenagers, it is very unlikely they will possess the business 

savvy or experience of handling complex tax matters.158 Under current tax law, any individual who 

earns income from NIL must report that compensation as income on their personal federal tax 

returns, including the fair market value of services received.159 Additionally, while athletes must 

file a return if they make at least $400 from self-employment earnings, an athlete will not owe 

federal income tax if he or she earns less than the standard deduction ($12,200 in 2019).160 

Nevertheless, the student-athlete may still owe self-employment tax, which is an additional 15.3% 

on top of what is already owed.161 College athletes will likely be unaware of these types of various 

nuances in the tax code. Will colleges offer training or provide educational resources to help 

student-athletes navigate their way through tax considerations? Will the solution that is already 

embedded in the California Act affording student-athletes the opportunity to hire professional 

representation be enough to help guide student-athletes?162 While the answers are unclear, there is 

real concern that student-athletes are unaware of complexities when it comes to paying federal 

taxes which could lead to unpaid tax bills or further trouble.163 

 
157 Katie Davis, How Taxes Could Disrupt the Gameplan of Paying Student-Athletes, JAMES MOORE, 
https://www.jmco.com/student-athlete-tax-issues/ (last visited Sept. 29, 2020). 
158 Id. 
159 Id. For example, a college athlete who is given a car in exchange for appearing in a car dealership commercial 
must report the value of the car usage as income. 
160 Id.  
161 Id. The self-employment tax applies even if no federal income tax is owed. 
162 S.B. 206 § 2(c)(1), 2019 Leg., Reg. Sess. (Cal. 2019). 
163 Davis, supra note 157. 
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A second major issue is state income tax and its impact on a state-by-state approach to NIL 

compensation.164 Forty-three states have individual state income tax, with seven having no state 

income tax at all.165 Additionally, nine states have single-rate tax structures166 and thirty-two states 

have graduated-rate income taxes.167 Furthermore, the top state marginal individual income tax 

rates can vary dramatically among the fifty U.S. states.168 California currently has the highest top 

marginal individual tax income rate at 13.3%.169 With this level of variation, student-athletes could 

be subjected to no state income tax or varying levels of state income tax depending on how much 

revenue they generate, which means that some athletes will have advantages over others depending 

on where they are domiciled or go to school. Consider the following hypotheticals that explore 

how state income tax can affect student-athletes. 

First, suppose a student-athlete who is from New Jersey, which has a state income tax, 

accepts a scholarship offer to play college basketball at the University of Florida, which is in a 

state with no state income tax.170 Assume that while playing basketball at the University of Florida 

that student-athlete earns an endorsement in Florida that pays the student-athlete compensation for 

appearing in a local car dealership advertisement. If that athlete is still considered a New Jersey 

resident by New Jersey laws, then that compensation will be income subject to New Jersey’s state 

income tax rates even though the activity of endorsing a Florida car dealership took place in 

 
164 See generally Kathryn Kisska-Schulze & Adam Epstein, “Show Me the Money!”- Analyzing the Potential State 
Tax Implications of Paying Student-Athletes, 14 VA. SPORTS & ENT. L. J. 13 (2014) (highlighting the potential 
impacts of paying college athletes from a state income tax perspective). 
165 See Katherine Loughead, State Individual Income Tax Rates and Brackets for 2020, TAX FOUNDATION (Feb. 4, 
2020), https://taxfoundation.org/state-individual-income-tax-rates-and-brackets-for-2020/. 
166 Id. A single-rate tax structure means that there is one rate which applies to all taxable income.  
167 Id. A graduated-rate income tax structure means that the rates are divided into brackets, generally with the top 
earners paying the most tax on percentage basis. States vary widely in the number of brackets. For example, Kansas 
has three tax brackets, while Hawaii has twelve.  
168 See id. The top marginal individual income tax rate varies from as low as 2.9% in North Dakota to a high of 
13.3% in California.  
169 Id. 
170 Id.  
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Florida.171 Therefore, this example highlights that even if a student-athlete engages in an activity 

where they earn money in a no-income tax state, he or she may still be subject to their home state’s 

income tax rates. 

Second, suppose that the same student-athlete who plays basketball for the University of 

Florida goes to the March Madness tournament and plays at a regional site in Los Angeles, 

California as part of the tournament. While on the trip in California, the student-athlete receives 

money for signing autographs at an autograph session before the tournament begins. In this 

situation, not only would the student-athlete be subject to New Jersey state income tax, but the 

student-athlete may have to file a California nonresident income tax return because the income 

was generated in California.172 Therefore, this scenario highlights that a student-athlete may be 

subject to double taxation (by being a New Jersey resident and earning money in the state of 

California) even though the student-athlete plays for a team in a no-income tax state.173  

Lastly, as a corollary to the second hypothetical described above, student-athletes could 

potentially be subject to what is commonly referred to as the “jock tax.”174 States not only have 

the power to tax their own residents on all income sources wherever they are derived, but also the 

ability to tax nonresidents on income earned from within the state.175 Used to describe taxation of 

professional athletes, the “jock tax” refers to the idea that professional athletes are taxed for playing 

out-of-state teams and must pay tax on the portion of their income that they earn playing in an 

 
171 See Davis, supra note 157 (noting that taxation becomes confusing when an athlete lives in one state but attends 
school in another because of differing state tax laws). 
172 Id. (highlighting how students who travel for games can be exposed to double taxation). 
173 Id. 
174 See Kisska-Schulze & Epstein, supra note 164, at 45–47 (noting the impact of the “jock tax” on student-athletes 
who would earn compensation). 
175 See, e.g., Jeffrey L. Krasney, State Income Taxation of Nonresident Professional Athletes, 2 SPORTS L. J. 127, 
132 (1995) (noting that states have the right to tax their residents as well as nonresidents on all income derived in the 
state). 
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away team’s state.176 Thus, extending that idea to college student-athletes, no matter where a 

student-athlete is domiciled, they may be exposed to the “jock tax” that is typical of professional 

athletics given that college athletes play many games out of state and would have an opportunity 

to be compensated in other states during the course of a season.177 

Therefore, these examples highlight some of the problems regarding taxation that states, 

the NCAA, and student-athletes will need to deal with if state NIL compensation laws take effect. 

The California Act, for example, makes no mention of taxation in its law.178 There is a real fear 

that the people and states involved with NIL compensation law have not considered the tax 

implications of NIL legislation.179 Nevertheless, there will be wide ranging tax implications if 

states begin enacting NIL compensation laws.180 Should states make an exception for college 

athletes and exempt them from paying taxes? Should states create a special rate of tax for NIL 

compensation? Should states treat college athletes like any other regular person who earns income 

in their state? Regardless of how states ultimately address the taxation issue, it is evident that states 

will need to do so and educate their-student athletes on taxation to avoid potentially serious 

regulatory and business issues.181 

C. Recruiting 

How does the California Act and other NIL compensation laws affect the recruitment of 

high school athletes? Is there a potential for exploitation of high school athletes once NIL 

 
176 See Kisska-Schulze & Epstein, supra note 164, at 45–46. 
177 See id. at 47. 
178 S.B. 206, 2019 Leg., Reg. Sess. (Cal. 2019). 
179 See Davis, supra note 157. According to the Assistant Athletic Director for Business and Administration at San 
Jose State University, some in the college athletics community have not even thought about the tax implications of 
NIL compensation laws.  
180 Id. 
181 See, e.g., Sam McQuillan, NCAA Athletes Sure to Face Tax Hit as Endorsement Checks Arrive, BLOOMBERG 

TAX (Oct. 30, 2019, 9:00 AM), https://news.bloombergtax.com/daily-tax-report/ncaa-opens-door-to-paying-athletes-
for-fame-and-possible-tax-issues (explaining why college athletes will need financial advisors to navigate tax 
issues). 
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compensation laws go into effect? How will NIL compensation laws alter recruiting going 

forward? These are some of the important considerations that states will need to consider as they 

chart a path forward with NIL compensation laws. Although the California Act and other 

legislative efforts do not provide NIL rights for high school athletes,182 NIL compensation laws 

will have a profound business and regulatory impact on the future of recruiting college athletes.183 

In this area, there are two key questions for states to consider: (1) how will high school athletes be 

protected from potential exploitation and (2) how will NIL compensation affect recruiting? 

First, according to the National Federation of State High School Associations, there are 

several regulatory issues that legislatures, state associations, and school districts will need to 

consider in order to prevent high schoolers from being exploited by NIL compensation laws.184 

The first issue is “access by sponsors to the high school athletes who upon matriculation to college 

will have NIL rights.”185 The fear of overzealous sponsors is particularly legitimized due to the 

2017-18 Division I men’s basketball corruption scandal.186 In short, federal officials investigating 

the scandal alleged that (1) several college coaches took cash bribes from managers and advisors 

to steer and influence college players to retain the services of those who provided the bribes once 

the players turned professional, and (2) accused an executive at Adidas with working with these 

 
182 S.B. 206 § 2(b) (“A postsecondary educational institution, athletic association, conference, or other group or 
organization with authority over intercollegiate athletics shall not provide a prospective student athlete with 
compensation in relation to the athlete’s name, image, or likeness.”) (emphasis added). 
183 Lee Green, Impact of California’s ‘Fair Pay to Play Act’ On High School Athletes, NAT’L FED’N OF ST. HIGH 

SCH. ASS’N (Nov. 13, 2019), https://www.nfhs.org/articles/impact-of-california-s-fair-pay-to-play-act-on-high-
school-athletes/. 
184 Id. 
185 Id.  
186 See, e.g., Mitch Sherman, Everything You Need to Know About the College Basketball Scandal, ESPN (Feb. 23, 
2018), https://www.espn.com/mens-college-basketball/story/_/id/22555512/explaining-ncaa-college-basketball-
scandal-players-coaches-agents. 
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advisors to funnel money to high school players in order to influence high school players to attend 

Adidas sponsored schools.187  

The only neutral barrier to potential outside influencers is high school coaches and high 

school athletic personnel, but there is some doubt about the effectiveness of coaches and others to 

combat outside influencers due to “the tsunami of economic forces at work in the marketplace.”188 

In other words, with so much money involved, and the ability of sponsors to recruit prodigious 

high school athletes at an early age, it may be difficult to keep influencers away. It is unclear how 

states plan on preventing high school athletes from being approached by sponsors before they 

attend college.189 The NCAA maintains that it must ensure NIL is not disguised as a “pay-for-

play”, meaning it does not want schools, conferences, or boosters to use NIL for recruiting 

purposes.190 However, the NCAA has not yet formulated a coherent strategy for enforcing NIL 

compliance.191 

Another issue is trying to determine when NIL rights attach to a player.192 For example, do 

NIL rights attach to high school students who graduate early in order to enroll for spring football 

practice, or to high school athletes who sign up for online college courses immediately upon 

graduating high school?193 Or will some high school students purposely try to earn a diploma 

earlier in order to chase the potential income from NIL rights?194 The line is unclear regarding 

 
187 See, e.g., id. 
188 See Green, supra note 183. 
189 See id. 
190 See Osburn, supra note 49. 
191 See ESPN Staff, Players Getting Paid? Video Games Returning? Answering Your NCAA Name, Image & 
Likeness Questions, ESPN (Apr. 29, 2020, 4:30 PM), https://www.espn.com/college-
football/story/_/id/29113592/players-getting-paid-video-games-returning-answering-your-ncaa-name-image-
likeness-questions [hereinafter ESPN Staff] (noting how the NCAA has asked the various divisional governing 
bodies of the NCAA to make proposals regarding “guardrails” to ensure NIL opportunities are not being used as 
recruiting inducements). 
192 See Green, supra note 183. 
193 Id. 
194 Id. 



 289

when a high school athlete becomes a college athlete capable of possessing NIL rights because 

laws like the California Act do not expressly state where the high school career ends and the 

college one begins.195 This is yet another issue that needs to be resolved. Thus, it is currently 

unclear how the California Act, other legislative efforts, or the NCAA aim to address possible 

exploitation at the high school level. The potential for regulatory and business impacts at the high 

school level are issues that high schools, colleges, the NCAA, and states will need to address in 

order to make NIL compensation laws amenable for all parties while protecting high school 

athletes. 

The second key question regarding the business and regulatory impact of state-by-state 

NIL compensation laws on recruiting is what affect will these laws have on high school athletes 

choosing colleges? If the NCAA allows colleges located in states with NIL laws to remain in the 

NCAA, then there are two potential recruiting advantages for states with NIL laws.196 First, laws 

in states like California and Florida will likely create the desire among high school athletes to 

choose states where they can get paid.197 For example, if Florida is the only state that has an 

operative NIL compensation law in 2021, top high school athletes who are highly recruited by 

colleges will most likely choose a school in Florida because, in addition to the scholarship they 

would receive, they would also be able to profit from their NIL too.198  

Second, states with no state income tax who also have an operative NIL compensation law 

will have an additional advantage. If a state with no state income tax adopts a NIL compensation 

law, then a high school recruit may be swayed by the fact he or she can receive a full scholarship, 

 
195 See S.B. 206, 2019 Leg., Reg. Sess. (Cal. 2019). The California Act only prohibits NIL pay for prospective 
athletes, but it does not determine who is a prospective athlete or where the line is between high school and college 
athlete. 
196 McCann, California’s New Law, supra note 44. 
197 Id. 
198 Id. 
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NIL compensation, and obtain the added benefit of avoiding state income taxes on the NIL 

compensation, earning them more money. For example, because Florida has a law ready to take 

effect before California,199 Florida colleges will have a distinct advantage over California colleges 

because a Florida college athlete would be able to earn NIL compensation and not have to pay 

state income tax, whereas a California athlete may be subjected to a top tax rate of 13.3%.200 

Therefore, even if every state participated in a state-by-state approach to NIL 

compensation, there will still be disparities among the states that will cause some states to earn 

decisive recruiting advantages, such as which states have more attractive state income tax rates (or 

none at all). Because of these disparities, the state-by-state approach seems wholly inadequate and 

will favor the states who can offer the most potential money to high school recruits. Thus, these 

types of recruiting issues will need to be addressed if states desire to continue to participate in 

intercollegiate athletics on a level playing field. 

D. The Impact of Membership Loss on Television Contracts and Revenue 

The NCAA, the individual conferences, and the NCAA member schools generate most of 

their revenue from television contracts.201 However, what happens, for example, in California once 

the California Act goes into effect and NCAA member schools located in California are either no 

longer permitted to participate in NCAA sponsored events or championships or are banned from 

the NCAA?202  

 If the NCAA removes California colleges from its membership once the California Act 

takes effect (because the California Act will prevent California colleges from adhering to current 

NCAA membership obligations and amateurism rules), then the NCAA and conferences are poised 

 
199 Berkowitz, Florida Governor, supra note 99. 
200 Loughead, supra note 165. 
201 See Carter, supra note 23; see also Greenstein, supra note 25. 
202 McCann, What’s Next, supra note 87.  
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to lose considerable revenue since California is the state with the largest population and the largest 

economy in the U.S.203 The Pac-12 conference would likely need to reconstitute to the “Pac-8” 

given that four of its member schools are located in California.204 While the Pac-12 currently has 

a 12-year, $3 billion television contract that will expire in 2024, the Pac-12 (or Pac-8) will have 

more difficultly negotiating without the California colleges.205 If this were to play out across all of 

the conferences as more NIL compensation laws are enacted, it would upend the business model 

of the NCAA because conferences have membership from many different states, and fracturing 

the conferences between states with NIL laws and those without will weaken conferences and 

lower the number of member schools.206 

 An additional concern for the NCAA is that it may be possible for conferences like the 

Pac-12 to break from the NCAA and run their own league.207 For example, the Pac-12 could leave 

the NCAA and keep the California colleges, creating its own rules on amateurism and maintaining 

a strong fan base across large swath of the western U.S. where its schools are located.208 

Additionally, other conferences could do the same, especially given that four of the five Power 5 

conferences have their own television networks already in place, each with a proven ability to 

negotiate billion-dollar television contracts on their own.209  

However, if only a few states like California formally adopt NIL compensation laws, it will 

greatly affect what’s left of the NCAA.210 The absence of a large state like California will 
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undoubtedly create less revenue for the NCAA and also make an intercollegiate athletics system 

very difficult to carry out.211 Ohio State University Athletics Director Gene Smith has voiced the 

opinion that Ohio State and other colleges would not schedule games against California schools if 

the California Act goes into effect because the California Act breaches NCAA amateurism rules 

and would create an uneven playing field.212 

 Therefore, the NCAA will be faced with major revenue concerns if it loses states like 

California from its membership. The fact that some conferences already have their own television 

networks and negotiate their own television contracts means the NCAA faces a credible threat of 

conferences generating revenue on their own without the NCAA’s involvement. Thus, the NCAA 

would be wise to prevent such a situation in order to keep its billion-dollar business intact. 

Part II - Solutions and Challenges Ahead 

 After exploring some of the potential regulatory and business impacts of a state-by-state 

approach to NIL compensation in Part I, it is evident that a state-by-state approach presents many 

challenges and problems. In order to avoid the impending business and regulatory fallout, a viable 

solution involving uniformity is needed before state laws become effective.213 To that end, several 

solutions have been offered.214  
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212 See Steve Berkowitz, If California Bill Goes Into Effect, One AD Says Schools in State ‘Won’t be Members of the 
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213 See Members of the NCAA Board of Governors, supra note 47 (noting that the NCAA has always supported a 
level playing field for all student-athletes, but that NIL laws would remove the essential elements of fairness and 
equal treatment for all student-athletes).  
214 See McCann, California’s New Law, supra note 44. The most viable solutions are the NCAA amending its 
bylaws or federal legislation. However, there are alternative theories that have been offered such as the creation of a 
model code, like the Uniform Commercial Code, in order to provide states with a strategy for harmonizing their 
laws. However, a model code could also lead to a non-uniform system because some states would likely fail to adopt 
model rules. 
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A. The NCAA Amends its Bylaws 

The simplest solution would require the NCAA to revise its rules regarding amateurism 

and adopt rules allowing NIL compensation before state laws take effect.215 In an April 2020 press 

release, the NCAA announced it would support recommendations proposed by one of its working 

groups for student-athletes to be compensated for their NIL.216 The unprecedented rule changes 

the NCAA would support (1) allow student-athletes the ability to profit from third-party 

endorsements “related to and separate from athletics” and (2) afford student-athletes the 

opportunity to earn compensation from social media, personal businesses, and personal 

appearances.217 However, student-athletes would only “be permitted to identify themselves by 

sport and school” and would not be allowed to “use conference and school logos.”218 Additionally, 

as a caveat to its support of NIL, the NCAA desires several “guardrails” to protect the process, 

including the prohibition of NIL activities that are considered “pay for play,” a prohibition on 

school or conference involvement, a prohibition on the use of NIL for recruiting or boosters, and 

the regulation of agents or advisors.219 Lastly, the NCAA announced the establishment of a 

timeline for each division of the NCAA to make proposals so that the NCAA can vote in January 

2021 to adopt new rules.220  

 
215 See, e.g., Ross Dellenger, Congress Says NCAA Needs Change, But Mark Emmert Does Not Have the Answers, 
SPORTS ILLUSTRATED (Feb. 11, 2020), https://www.si.com/college/2020/02/12/ncaa-mark-emmert-senate-name-
image-likeness [hereinafter Dellenger, NCAA Needs Change]. 
216 See Osburn, supra note 49. The Board of Governors supported rule changes based on “recommendations” from 
its Federal and State Legislation Working Group. 
217 Id.; see also ESPN Staff, supra note 191 (noting that the proposed rule changes would allow student-athletes the 
ability to profit from social media channels, writing books, or making music, among other opportunities). 
218 Id. 
219 Id. 
220 See Taking Action: Name, Image, and Likeness, supra note 119. The NCAA timeline on NIL pay calls for each 
division of the NCAA to have final legislation drafts of NIL rules by November 1 so that the NCAA could approve 
NIL rules on January 31, 2021 in order to make the rules effective by the start of the 2021-22 academic year. 
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Following up on its initial April 2020 statement, the NCAA Legislative Solutions Group 

(the working group tasked by the NCAA to develop NIL legislation) sent a survey to Division I 

athletic departments in September 2020 asking schools for additional feedback which highlight 

the NCAA’s attempts to curb NIL ventures.221 Among other issues, the survey revealed the 

NCAA’s concerns over potential student-athlete involvement with boosters, endorsements of 

sports wagering companies, and reselling autographed merchandise, all of which conflict with 

current NCAA rules.222 The survey also indicated the NCAA’s desire to use a third-party 

administrator for NIL oversight.223 The NCAA believes that a third-party could develop a “web-

based platform for athletes or/and schools to submit details of contracts” in order to monitor and 

“evaluate NIL activities for ‘possible malfeasance.”224 The NCAA put out the survey in order to 

“refine the concepts” of their legislative proposals before a January 2021 vote.225 

However, commentators have expressed skepticism and concern about the NCAA”s ability 

to implement NIL rules.226 First, some are concerned that the NCAA is still “chasing the parade it 

should be leading,” meaning the NCAA’s support of recommendations for rule changes is merely 

a reactionary measure to the number of state laws forcing their hand and not borne out of a desire 

to modernize its organization.227 Second, there is concern that attempting to vote on or change 

NCAA bylaws in January 2021 will be too late given the fact that Florida’s law takes effect July 

 
221 See Dellenger, NIL Proposal, supra note 50. 
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1, 2021.228 In other words, even if the NCAA passed their own version of updated NIL rules in 

January 2021, those rules would not take effect until the 2021-22 academic year, whereas the 

Florida law takes effect in the middle of the summer preceding the academic year. Thus, the Florida 

law will already be in effect by the time the NCAA implements its changes. Third, the NCAA has 

only supported “recommendations” and therefore can still change its mind, delay the process, or 

initiate lawsuits against states to prevent laws from taking effect.229 Fourth, the NCAA has long 

protected amateurism and spent millions of dollars on legal fees and lobbying efforts since its 

inception in 1906 to prevent student-athletes from profiting beyond their scholarships.230 

Therefore, when considering these factors, it remains to be seen how serious the NCAA is about 

implementing rule changes on its own. 

Additionally, the recommendations the NCAA supports leave many issues unresolved.231 

First, the recommendations are more restrictive than state NIL compensation laws.232 The 

September 2020 survey sent to athletic departments confirms the NCAA’s desire to curb and 

restrict student-athlete pay.233 Therefore, without federal help, the NCAA is still powerless to 

prevent states like California from implementing their own laws which are less restrictive.234 

Second, the NCAA recommendations lack specificity, and fail to detail how athletes can interact 

with agents, what specific “guardrails” the NCAA would accept to prevent exploitation in the 

 
228 See Berkowitz, Florida Governor, supra note 99. 
229 See Bilas, supra note 226. 
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 296

recruitment of high school athletes, or how NIL rules will affect recruiting generally.235 Lastly, the 

NCAA has asked Congress for a “safe harbor” antitrust exemption to prevent future lawsuits 

against the NCAA.236 The NCAA wants to be treated as a special case that cannot be impacted by 

labor laws, a request that is unlikely to be met.237 Given the restrictiveness and overall lack of 

specificity of the proposed recommendations the NCAA claims to support, it is unsurprising that 

many view the NCAA’s attempts to solve the NIL issue on its own as a reactionary half-measure 

which has left many questions surrounding the NCAA’s efforts unresolved.238  

B. Help from the Federal Government 

In April 2020, the NCAA stated that it would engage Congress to (1) help ensure federal 

preemption over state NIL laws, (2) establish a “safe harbor” for the NCAA to provide protection 

against lawsuits, (3) safeguard the nonemployment status of student-athletes, (4) maintain “the 

distinction between college and professional athletes,” and (5) uphold NCAA values on “diversity, 

inclusion, and gender equity.”239 Due to the time constraints of a Florida law that will take effect 

on July 1, 2021,240 the fact that the NCAA will not vote on their own proposed rules until 2021, 

and the inability of the NCAA to override state law, the NCAA recognizes that the primary solution 

to this issue requires federal help and the creation of federal law.241  

There are several advantages to federal preemption of state laws.242 First, this approach 

solves the lack of uniformity issue inherent in a state-by-state approach because a federal law 
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would bind all of the states under one rule243 and prevent the NCAA from arguing that it is being 

“forced into a confused and conflicting set of rules” via a state-by-state approach.244 Second, this 

solution is viable because there is bi-partisan support on a national level to institute NIL 

compensation reform.245 In the U.S. Senate, Senators Chris Murphy (D-CT), Mitt Romney (R-

UT), Marco Rubio (R-FL), David Perdue (R-GA) and Cory Booker (D-NJ), among others, formed 

a group aimed at addressing NIL compensation,246 with Senators Booker and Richard Blumenthal 

(D-CT) creating “The College Athletes Bill of Rights”, a set of policy proposals that would 

“guarantee fair and equitable compensation, enforceable health and safety standards, and improved 

educational opportunities for all college athletes.”247 Moreover, in September 2020, Congressman 

Emanuel Cleaver (D-MO) and Congressman Anthony Gonzalez (R-OH) introduced the bipartisan 

Student Athlete Level Playing Field Act in the U.S. House of Representatives.248  
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The Student Athlete Level Playing Field Act would give concessions to both sides.249 

Under the law, which “stops short of implementing all of the restrictions that the NCAA and other 

college sports administrators have asked Congress to help them impose,” (1) the athletes cannot 

sign contracts with companies related to “alcohol, tobacco, marijuana, gambling, or adult 

entertainment,” (2) schools would have the ability to prohibit athletes from wearing anything that 

promotes their endorsers during games or university-sponsored events, and (3) the Federal Trade 

Commission (“FTC”) would serve as a third-party administrator in charge of oversight.250 For the 

student-athletes, the law would create a commission to file annual progress reports to help address 

concerns as they arise and the law creates flexibility to allow athletes wide-ranging endorsement 

right access.251 For example, the proposed law does not restrict athletes from signing endorsement 

deals with competitor companies that the schools uses (meaning an athlete could sign an 

endorsement contract with Under Armour if the school was sponsored by Nike).252 Although the 

law still has many question marks, Congressmen Emanuel and Gonzalez plan to bring the bill to a 

vote in early 2021.253 While Republicans and Democrats rarely agree on much in the current 

political climate, both sides of the aisle support the treatment of college athletes.254  

 
249 See Dan Murphy, Bipartisan Federal NIL Bill Introduced for College Sports, ESPN (Sept. 24, 2020), 
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253 Id. First, under the current proposed law, there is no way to determine when an endorsement contract “crosses the 
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scheme. Second, Senator Marco Rubio proposed a bill in the summer of 2020 that failed to gain momentum since it 
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However, while a federal law would resolve the issue, there are several reasons why it may 

not work as a solution. First, the NCAA and its allies have been actively lobbying congressional 

lawmakers on NIL compensation, spending at least $750,000 in the last year in order to “shape 

any reforms to the organization’s liking.”255 Because the NCAA has deep pockets and there are no 

organizations representing athletes that have paid lobbyists, there is concern the NCAA can shape 

the debate and largely maintain the status quo.256 Second, even though there is bi-partisan support 

at the national level for a federal law on NIL compensation, there is doubt about whether it is even 

the role of Congress to get involved in helping the NCAA.257  

Third, and perhaps most importantly, the debate is ongoing, with no guarantee that a federal 

bill can be passed before Florida’s law is set to take effect.258 A September 14, 2020 hearing in 

front of congressional lawmakers was the fourth NIL hearing in front of a third different senate 

committee within the past year.259 Additionally, many senators have expressed various concerns 

over a federal bill which could prolong a resolution.260 Sen. Richard Burr (R-NC) stated “I think 

this is a huge mistake” with regard to a federal bill.261 Sen. Lamar Alexander (R-TN) suggested 

that student-athletes should have to share the money they earn with athletic programs and called 

on Congress to help protect the NCAA’s rights to make rules on NIL compensation.262 Sen. 
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Romney has called for a cap of $50,000 on student-athlete pay.263 Moreover, the chief concern in 

the current debate is that paying the “star” athletes would come at the expense of all the other 

athletes.264 Thus, it remains to be seen if Congress can reach an agreement before the Florida law 

takes effect with so many differing opinions on the issue. 

 Although NCAA President Mark Emmert believes Congress passing a law is “certainly in 

the realm of doable” in the next twelve months, members of Congress have expressed doubt about 

how fast Congress can work on a bill while in the middle of a presidential election cycle and the 

COVID-19 pandemic.265 Therefore, while the NCAA will need the federal government to create a 

federal law to prevent state laws from undermining a uniform policy, it remains to be seen whether 

the NCAA will get the federal help it desires.266 

COVID-19 and Additional Challenges Ahead 

Regardless of how the situation is resolved, NIL compensation for college athletes appears 

inevitable, either through state laws, the NCAA amending its bylaws, or a federal solution. 

However, there are many additional challenges ahead. 
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A. The COVID-19 Pandemic 

There is perhaps no greater immediate threat to the future of the NCAA and NIL 

compensation laws than the COVID-19 pandemic.267 By the end of September 2020, more than 31 

million people worldwide had been diagnosed with the coronavirus, and more than 966,000 had 

died, and in the United States, more than 6.8 million people had been diagnosed and more than 

200,000 had died.268 Additionally, the consequences of COVID-19 ravaged the global and U.S. 

economies, leading to millions of lost jobs.269 Most U.S. states shut down non-essential businesses 

and public places, encouraged social distancing, and only allowed bars and restaurants to offer 

take-out and delivery, among various other restrictions aimed at slowing COVID-19.270  

Consequently, COVID-19 impacted colleges and college athletics. Because of COVID-19, 

the NCAA made the decision to cancel all spring 2020 sports and championships, including its 

men’s and women’s March Madness basketball tournaments.271 Moreover, many colleges 

transferred to online learning for the remainder of the spring 2020 semester with colleges forced 

to make decisions about whether to attend classes in person or remotely for the fall 2020 semester 

and beyond.272 Citing a Davidson College and The Chronicle of Higher Education study, the New 
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York Times reported that for the fall 2020 semester, only 2.5% of nearly three-thousand colleges 

and universities reported that they would solely be in person.273 

Importantly, because of the COVID-19 pandemic, the economic climate prior to COVID-

19 will not be like the one facing the NCAA post-coronavirus.274 As one commentator noted, “the 

ramifications will be endless” for the NCAA and college athletics.275 The NCAA’s decision to 

cancel the 2020 March Madness basketball tournament resulted in millions in lost revenue for the 

NCAA.276 As a result of the tournament’s cancellation and the overall reduction in revenue for 

college sports in 2020, the NCAA distributed only $225 million to Division I member schools, 

despite a budget calling for a $600 million distribution.277 Of the many initial fears in March 2020, 

there were concerns about budget cuts for athletic departments across all divisions of the NCAA, 

whether some schools would be able to stay open given the expected financial distress,278 and some 

worried that missing the 2020 college football season would leave university athletic departments 

reeling economically.279 Unsurprisingly, because of various governmental restrictions and the 

inability to have large people gather at stadiums or games due to COVID-19, the college sports 

economic outlook for 2020-21 was very bleak at the outset of the pandemic.280  

Fortunately for the NCAA, despite the Big Ten and the Pac-12 conferences initially opting 

to postpone their college football seasons, both conferences reversed course to join their fellow 

Power 5 conference members (the ACC, the SEC, and the Big 12) in playing football during the 
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fall 2020 semester.281 The decision to play football in defiance of concerns over COVID-19 shows 

how necessary college athletics are to the financial health of NCAA member schools.282 Even with 

an abbreviated football season and the lack of fans in the stands (or at least a reduced number), 

schools will “collectively earn hundreds of millions of dollars from broadcast rights and 

sponsorships that will prop up budgets that had been threatened with severe cuts.”283 Thus, it 

largely remains to be seen how college athletics will play out over the next couple of years and 

how it ultimately impacts the financial bottom line of colleges and conferences. 

However, should the NCAA suffer financial setbacks, the spiraling effect of an economic 

downturn for the NCAA and its member schools will have a large impact on NIL compensation 

laws.284 First, Notre Dame Athletic Director Jack Swarbrick has voiced concern about the ability 

of the NCAA and member schools to implement new NIL rules and regulations in the COVID-19 

environment because athletic departments will need to cut staff and costs.285 Without the proper 

personnel in place to ensure compliance (if the NCAA were to implement new rules or if state 

laws began to take effect), athletic departments will not be prepared to handle NIL rule changes.286 

Second, even though the NCAA Division I Council still plans to meet regularly to discuss its 

recommendations for NIL compensation and aims for a January 2021 vote on proposals,287 there 

is concern about the impact of COVID-19 on the timeline for resolving the NIL issue because it is 
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difficult to project how COVID-19 will impact the NCAA’s ability to stick to its timeline.288 

Lastly, federal lawmakers are unsure when they will be able to address NIL compensation 

legislation given the higher priority placed on resolving the COVID-19 pandemic.289 The 

additional factors of a presidential election cycle and an inability for Congress to move quickly on 

legislation create more challenges when combined with the attention on the COVID-19 

pandemic.290 

 Therefore, while it remains to be seen how COVID-19 will ultimately impact the NIL 

compensation situation, the pandemic represents an unforeseen roadblock toward the path to new 

rules on NIL. The ball is in the NCAA’s court to resolve the situation on their own since a federal 

law or response would likely only take place if the NCAA failed to enact adequate proposals by 

January 2021.291 If the NCAA or Congress fail to resolve the situation, which is especially possible 

in light of the COVID-19 pandemic, then the scenario of state laws being implemented becomes a 

real possibility.  

B. Other Challenges  

Beyond the COVID-19 pandemic, there are other obstacles in the way for the NCAA 

regarding the state-by-state approach to NIL compensation. First, there will likely be lawsuits and 

inevitable legal challenges, especially since the current recommendations supported by the NCAA 

are more restrictive than the state NIL laws.292 If the Florida bill becomes effective in July 2021 

and Congress fails to create a superseding federal law by that date, the NCAA will likely initiate 
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a lawsuit to prevent state laws from taking effect.293 Moreover, the colleges and universities, the 

conferences, and the NCAA could all challenge the legality of the various state laws or seek an 

injunction to prevent laws like the Florida NIL law from taking effect.294 Additionally, the NCAA 

could claim that the California Act or other state laws interfere with interstate commerce and could 

assert a constitutional challenge, especially given the fact that games are broadcast across state 

lines, that merchandise is manufactured and sold across state lines, and that players and coaches 

travel from state to state as part of the NCAA business model.295 Thus, legal challenges could get 

in the way of state laws taking effect or at least temporarily hinder efforts to implement new NIL 

rules. 

Second, if the NCAA does not modernize its organization and allow compensation for 

athletes, high school athletes in certain sports may skip college altogether in order to pursue 

lucrative professional opportunities.296 For example, the number one high school prospect in the 

class of 2020, and California high school basketball player, Jalen Green, announced in April 2020 

that he would forgo the opportunity to play college basketball in order to enter the National 

Basketball Association’s professional pathway program.297 The pathway program serves as a one-

year development program that pays elite prospects over $500,000 and allows them the ability to 

avoid the NCAA and its amateurism rules.298 Twelve days after Green’s decision, Daishen Nix, 

another high ranking basketball prospect in the class of 2020, decommitted from UCLA to enter 
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the pathway program.299 The NCAA is behind on the issue of paying athletes, which means that if 

the NCAA does not change its bylaws or amend its current system to allow for athletes to get paid, 

it will most likely lose elite high school basketball prospects to opportunities like the pathway 

program. Thus, the NCAA needs to make the appropriate changes regarding compensation if it 

wants athletes to choose the NCAA over professional opportunities right out of high school. 

Conclusion 

 Whether by state law, NCAA action, or the intervention of the federal government, it is 

clear that college student-athletes are poised to finally earn the right to profit from their NIL. While 

the California Act has generated momentum for other states to challenge the NCAA and finally 

reward college athletes who have gone unpaid at the expense of the NCAA’s billion-dollar 

machine, the potential for fifty different state laws will create a regulatory and business nightmare 

for the future of college athletics. This Article aimed to highlight some of the key problem areas 

that states, the NCAA, and the federal government must consider regarding a state-by-state 

approach to NIL compensation in order to avoid the fallout of such a scenario. The NCAA has 

been forced to address the NIL compensation issue because of state pressure and has indicated 

support of recommendations for new NIL rules. However, due to factors such as the COVID-19 

pandemic, it is uncertain how the situation will play out. Any failure by the NCAA or the federal 

government to implement a solution makes it a possibility that a state-by-state approach is still 

implemented. The NCAA or the federal government must act before state laws begin to take effect 

to avoid the regulatory and business issues inherent in a state-by-state approach. Student-athletes 
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deserve to and will be paid for their NIL. It is now up to the NCAA to either accept that fact or 

risk the organization’s future. 

 


