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PRACTICAL BUSINESS IMPACTS: SWIFT NEW JERSEY COURT
GUIDANCE ON HOW NOT TO COMPEL ARBITRATION - CONTRACT
BASED DEFENSES AND ARBITRATION AGREEMENT PITFALLS

I. Introduction

Federal and state jurisprudence, news media, legal blogs, and watercooler conversations have been gripped by a prominent topic:
the scope, processes, and enforceability of arbitration clauses. So too has employer concern with how to implement mandatory

arbitration as a contract provision. 2  Human resource managers, executive committees, and especially lawyers in New Jersey

have taken notice of the bright future under the Federal Arbitration Act (“FAA”) and a federal preference for arbitration. 3  But

New Jersey is not as agreeable. 4  Section § 2 of the FAA is a stronghold for dismissing motions to compel arbitration through
unenforceable, or otherwise deficient, contract provisions. New Jersey courts weigh the balance of power in what are often

contracts of adhesion, and at the outset of their analysis, present a significant threshold that businesses have to overcome. 5

Indeed, both the Supreme Court of the United States and New Jersey courts have created various limitations on arbitration

provisions. 6

While sophisticated legal teams are able to manage these impediments to arbitrating, reliance on form contracts and boilerplate
language hinder small businesses' ability to draft compliant provisions, and those without counsel may struggle to compel

arbitration. 7  Even those *66  who stay current on the nuances of arbitration can fall behind on the impacts of each new case

or statutory reference used by the courts, affecting the validity of a binding arbitration agreement. 8

Some unenforceable agreements struggle with procedural deficits, presenting the waiver of an individual's constitutional and
statutory right to pursue a judicial resolution to their claims in the form of an obscurely labeled checkbox within a training

module. 9  Others have compelled courts to perform judicial surgery on the agreements for compliance with local statutory

protections. 10

Not insignificant amounts of attention have been paid to how arbitration affects employees and consumers. 11  Surely, an

individual plaintiff lacking legal savvy will be surprised when they cannot file a claim for an injury or breach of contract. 12

The public interest therefore remains a serious consideration when courts are tasked with compelling arbitration. 13
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Below, Section II will provide a brief recitation of the contracts that commonly invoke mandatory arbitration, specifically

employment and consumer agreements. 14  Section III will evaluate the risks and benefits to the respective parties when drafting

and/or enforcing arbitration agreements. 15  Section V will discuss and apply recent Supreme Court of New Jersey and Appellate

Division jurisprudence to these risks and benefits, and recently handed down bars to compelling arbitration. 16  Following a
discussion of the gravity of this jurisprudence in Section *67  IV, Section V will offer solutions to defenses against compelling

arbitration, and without surprise, a combination of simple good-faith efforts can insulate an arbitration provision. 17

II. Overview of Contracts and Arbitration Agreements

A. Contracts Generally

Contracts are a fundamental concept in legal practice. First-year law students learn this within their first two semesters: how a
“promise or set of promises” can open citizens up to remedies for breaches and impose duties. Thereby, the concept of contracts

and carries opportunities for intricate analysis of how they will function when applied. 18  In the modern day, the consequences

of breaching a contract can involve crushing amounts of human capital, real property, and especially, currency. 19

Although contracts are generally presumed valid if they are “voluntarily and fairly made,” 20  contracts that include arbitration

agreements typically take the form of contracts of adhesion. 21  This distinction creates burdens on the drafter or the better-

positioned party, typically a corporate or business entity. 22  For example, the Court in Stelluti v. Casapenn Enters. LLC
(“Stelluti”) considers the practical impacts of the proposed arbitration agreement on public interest, the legal duties of each party

under the contract, and the otherwise unequal bargaining power or unconscionability that was likely to follow. 23  However, the

quasi-presumption of adhesion can *68  be dissolved in the Court's mind with a sophisticated signer represented by counsel. 24

While good faith efforts to advise the signer of their right to retain counsel, or the individual being represented by counsel, may
absolve the threshold presumption that an arbitration agreement constitutes a contract of adhesion, there are further potholes

to avoid down the road. 25

Likewise, good faith is a concept in contracts that applies to both the performance of a contract and its drafting as well. 26

Good faith ensures full disclosure to the parties of the meaning of the terms and explanation of the ramifications. 27  So while
the question of a material, or immaterial breach, may leave a question of material fact - engaging in good-faith efforts fulfill

more than statutory requirements and provide certainty. 28  In effect, acting in good faith precludes headaches for the drafter
when they are forced to litigate their clause down the road because of ambiguous language and room for the court to find it

unenforceable. 29  Tetley aptly identifies Uniform Commercial Code § 1-203 as the vehicle for “imposing an obligation of good

faith” on contract performance and enforcement. 30  Accordingly, using a good-faith basis, the Court in Hooters of America, Inc.
v. Phillips found that Hooters' drafted arbitration agreement was so “egregiously unfair” that it actually breached the contract

by itself. 31

Inasmuch as contracts of adhesion border on unconscionability, the Supreme Court of New Jersey has had the opportunity to
discuss the more specific inquiry into these agreements:

*69  [I]n determining whether to enforce the terms of a contract of adhesion, courts have looked not only to
the take-it-or-leave-it nature or the standardized form of the document but also to [(1)] the subject matter of the

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1002112&cite=ULUCCS1-203&originatingDoc=Ibd74485731b411eaadfea82903531a62&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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contract, [(2)] the parties' relative bargaining positions, [(3)] the degree of economic compulsion motivating the

“adhering” party, and [(4)] the public interests affected by the contract. 32

It is not only arbitration clauses that are viewed by the courts with disfavor, due to the associated waiver of the right to pursue
claims in a judicial forum: jury trial waivers, exculpatory clauses, and immunity provisions that preclude an individual's right to
seek judicial resolution have limited support from New Jersey. For example, in Atalese v. U.S. Legal Servs. Grp., L.P., discussed
below, the Court noted that “any [contractual] provision that provides for the surrendering of a constitutional or statutory right--

must be sufficiently clear to a reasonable consumer.” 33  Therefore, any provision that limits the ability of a plaintiff to pursue

meritorious claims must unequivocally state the ramifications of agreeing to it. 34  Unlike many arbitration clauses which are part
of a larger agreement to buy or sell real property, engage in a business or employment relationship, or for a contract for service,
“a constitutional guarantee so fundamental as the right to jury trial cannot be waived unknowingly by mere insertion of a waiver

provision on the twentieth page of a twenty-two page standardized form contract.” 35  In particular, if the party who wishes to
seek relief in a judicial forum is a legally unsophisticated individual, the burden of drafting an “air-tight” arbitration clause is

paramount. 36  At first glance, this would amount to an affront to the “equal footing” doctrine of the FAA. 37  However, a slow
progression *70  of cases in New Jersey courts have struck arbitration clauses for any variety of cognizable unconscionability

deficiencies. 38

B. Arbitration Agreements Generally

Basically, arbitration agreements are “the part of a contract or treaty” whereby both parties ideally assent to using arbitration

to settle some or any dispute(s). 39  Arbitration itself was used by merchants in eleventh-century England to settle disputes in a

manner that conformed to their trades and practices. 40  In New Jersey, Quakers were ahead of the arbitration curve in 1619 in

urging that disputes be sent to “referees” or “arbitrators.” 41  Interestingly, Conklin tells us that the Quakers employed a tiered
justice system derived from the Gospel of Matthew:

Moreover, if thy brother shall trespass against thee, go and tell him his fault between thee and him alone: if he
shall hear thee, thou has gained thy brother. But if he will not hear thee, then take with thee one or two more, that
in the mouth of two or three witnesses every word may be established. And if he shall neglect to hear them, tell

it unto the church: but if he neglect to hear the church, let him be unto thee as an heathen man and a publican. 42

The Gospel's strong urge to avoid characterization of a heathen is founded on the pursuit of a resolution process that is more

amiable than adversarial. 43  Quaker insight - of which New Jersey was a leader - into dispute resolution flowed from the English

Common Law. 44  While *71  arbitration was originally favored as being directed from Heaven, before the turn of the century,
judges began to construe extra-judicial conflict resolution as an encroachment on their own powers. Consequently, the United

States federal government had to act through the FAA. 45

Although The United States Supreme Court has characterized arbitration agreements as merely “forum selection clauses,” 46

the forum may determine the enforceability of an arbitration clause within a contract 47  As discussed below, the forum in which
a dispute will be heard can act as a benefit and a threat, depending on the situation. But being aware of where you will be
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required to serve papers, where you need to travel to and possibly find counsel, is something that puts more meat on the bone
for judicial scrutiny.

The amount of mandatory arbitration clauses in employment contracts, in particular, may seem shockingly optimistic or dim

depending on the viewer. 48  Much to the chagrin of some disgruntled employees, over 50% of private sector employees are

bound by mandatory arbitration procedures. 49  And even for more sophisticated grievances, The Financial Industry Regulatory
Authority (“FINRA”) alone has announced that it has over 4,500 cases processing in its own dispute resolution forum at any

given time. 50  It makes sense that the larger the company, the higher the likelihood that there is a provision for arbitration in

the contract. 51  What is even more enlightening, approximately 30% of those employers that require mandatory arbitration

*72  also include a class-action waiver. 52  For the purposes of this note, a rundown of the class-action issues that can arise
will be brief.

However, one cannot write an academic piece on arbitration without discussing AT&T Mobility v. Concepcion

(“Concepcion”). 53  Briefly, Concepcion addressed a California state law which ran afoul of the FAA. 54  In doing so, Concepcion
established a precedent whereby an individual arbitration clause, and an accompanying class-action waiver, could stop class

actions in their tracks by forcing the litigants to arbitration. 55  Under an otherwise FAA compliant arbitration provision, the
California law would have barred class arbitrations in favor of consumer protection laws, which allow for substantive class-

action claims. 56  In a circular manner, Justice Scalia partially viewed the state law's prevalent invalidation of contracts as per

se evidence of its affront to the FAA - and evidence of federal policy favoring arbitration. 57

Arbitration agreements were once evaluated as a part of the entire contract, meaning that any contractual flaw would swiftly

make mandatory arbitration unenforceable by invalidating the entire contract. That ship has sailed. 58  Under a few court
decisions, arbitration agreements became severable from the whole contract, and because a separate unenforceable provision

was found elsewhere in the contract, opportunities to compel arbitration were stifled. 59  Indeed, in the Sixth Circuit at least, a

District Judge has been overturned on appeal for failing to properly apply *73  the severability doctrine. 60  This is one of the
steps taken by the federal courts to make enforcement of arbitration clauses more reliable, providing a bright line to compel
non-moving parties who raise contract-based defenses to resolve their disputes through arbitration, regardless of the entire
contract's validity.

For contracts that involve individuals, or contracts concerning employment or consumer agreements, it is a further burden on

the individual to rebut a general presumption that the clause is enforceable. 61  On top of that, arbitration between employers and

vendors on one side, and their employees and consumers on the other, garners special attention. 62  There is an undeniable human

element to evaluating arbitration agreements when they directly impact a person. 63  As individual employees or consumers

enter into agreements with businesses, there is a notable and rarely addressed power imbalance. 64  This power flows from the
terms embedded in the arbitration provision, and the ability to set the location, identify the arbitrator and the procedural conduct

for the proceeding. 65

Circuit splits on issues of class wide arbitration arise from the very ambiguities that have fueled the recent surge in New Jersey

arbitration authorities - ambiguities or unclarity in the *74  arbitration provision itself. 66  Lamps Plus, Inc. v. Varela (“Lamps

Plus,”) is an example of just that. 67  The question before the Supreme Court of the United States, argued in the last few months,
is whether an agreement to resolve all disputes includes class wide arbitration, or in the alternative, whether the traditional

understanding of bilateral arbitration is the better option. 68
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The decision by the Supreme Court in Lamps Plus may control state contract-law decisions. For example, in D.M. v. Same Day
Delivery Serv. (“Same Day,”) the Appellate Division bound an employee to arbitration of claims arising from sexual orientation

and sex discrimination. 69  In this case, even though many employees will not grasp the entire concept of waiving the right to

pursue their claim judicially, a sexual harassment allegation was sent to a binding arbitration process. 70  The Appellate Division
also provided guidance in Same Day on how to draft arbitration agreements that pass muster. The Court advised that to vault
this threshold, a particular set of words is not required; rather, a plainly written description of arbitration that addresses how

well the agreement was drafted and whether it is sufficiently clear to a layperson. 71

III. Tangible Benefits and Dangers of Arbitration for Individuals and Businesses

As discussed, 72  the power imbalance of the parties in contracts of adhesion are such that they may be challenged only by

“wealthy plaintiffs who may want to roll the dice with *75  litigation.” 73  On the other hand, for those who are not wealthy,

arbitration offers obvious benefits such as speed and finality. 74  Indeed, on average, arbitrating a cases takes one year and

three months. 75  So the speed of arbitration certainly makes it attractive. 76  Further, the heads of corporations feel particularly
insulated. Officers, directors, managers, and advisors can take solace in working arbitration agreements into their contracts -

breaches of fiduciary duty accounted for the majority of customer arbitration cases. 77  So swift resolution of claims is certainly a

compelling reason for employees or corporations to pursue arbitration. 78  In cases where an individual requires prompt payment
for injuries, breaches, or negligence, FINRA announced that the overall turnaround time for arbitrating cases that have resolved

in 2018 was 14.5 months, and just over 13 months for cases that have resolved thus far during the calendar year of 2019. 79

In relation to the benefits for individuals from arbitration agreements, it is worth noting that circuit courts are split on whether
to allow public agencies the ability to pursue claims on an individual's behalf, when the plaintiff has agreed to arbitrate disputes

arising out of federal statutory claims. 80  This ability to categorically pursue claims when employees themselves enter an
agreement can offer a somewhat indirect benefit, as it does not necessarily confer additional remedies but carves out an exception

for particular harms. 81  But as an occasion for individual *76  solace, even though the application of the FAA has evolved
to favor arbitration, there remain judicial methods to enforce other laws, or causes of action against an employer who has

violated statutory codes. 82  For instance, an employee's claim with the Equal Employment Opportunity Commission (“EEOC”)

stood on its own, outside of the contract that was executed by the employee. 83  Woodman's was sued for discharging Kimberly
McMillian-Goodwin after placing her on medical leave because of a back-related condition, resulting in a $35,000 judgment

in her favor. 84  Understandably, under contract principles the employee was bound by the arbitration agreement, but the EEOC

was not, and Woodman's could not compel arbitration against the government agency. 85  In short, an individual claimant who is
presented with a motion to compel arbitration after filing a lawsuit may have statutorily enforceable rights to have their claims

filed by a government agency. 86

Further, the available confidentiality of arbitration agreements presents an outlet to avoid personal information being shared in
open court. However, this confidentiality is both a sword and a shield when a goal of the individual's proceedings is to publicly

expose a business for its misdeeds. 87  For instance, the American Arbitration Association (“AAA”) requires “AAA staff and
AAA neutrals” to proceed from a base of confidentiality, preferring the option to keep the *77  proceedings confidential

between the parties themselves. 88  When arbitrating, this confidentiality can be enforced through provisions in the contract
itself, and often leads to disputes between parties over whether the confidentiality agreement is valid, its scope in addressing
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the disposition and award, if any, and of course, naturally, whether the confidentiality agreement itself or a breach thereof ...

requires arbitration! 89

Next, the ability to avoid an ultimate resolution by a jury may be preferred, as such resolutions are notoriously unpredictable

and may be considered inexplicable by the employer or employee. 90  Often juries fail to properly weigh evidence, proceed on
the basis of emotion or subjective analysis, introduce prejudices into the process, and produce unsatisfying results for at least

one party. 91  The costs, time, and effort required to bring a lawsuit to the point of a jury trial can be fatal to a case from the very
start - not to mention the effects of what could be perceived as a random decision regardless of an attorney's skills.

Further, let us not forget that arbitration is intended to be a more ‘amiable’ forum. 92  Where the hostilities of parties may burn

strong in a lawsuit, arbitration presents an opportunity for *78  more palatable proceedings. 93  In a war of attrition that smaller
contract disputes can end up being, having an opportunity to resolve disputes in a “cooperative” and “less hostile” environment

means that everyone can win. 94  The arbitration procedure typically includes the original claim, selection of an arbitrator, a

hearing to determine how the instant action will proceed. 95  Next, is a pseudo-discovery period which includes production of

documents and factual inquiries of witnesses who may be involved. 96  The most determinative portion, the hearing, is next. 97

These hearings are often only one session, and function to give the arbitrator a presentation of each party's case. 98  Last, and

finally, is the award. 99  Depending on the terms of the arbitration agreement, this award may be binding or the forum may allow

for an internal appeal. 100  When compared to civil litigation, which often requires multiple evidentiary or procedural hearings,
periodic meetings with the client, affidavits, certifications, filing fees, response deadlines, adversarial interrogations, and of
course the burden of an actual jury trial which requires jury research, pretrial submissions, motions in limine, and testimony or
evidence throughout the trial. The coordination of witnesses alone can prove extensive and expensive under the direction of the
court to proceed to trial, where the schedules are rigid and only allow for minimum input by the parties.

IV. The FAA's Effects on States' Power Over Arbitration and How Contract-Based Defenses Fit In

*79  To begin, the FAA is essentially a “body of federal [law]” that is “applicable in state and federal courts” because of the

Supremacy Clause. 101  The FAA became law in 1925 and sought to control the procedural function of arbitration in federal

courts and reverse the hostility of arbitration that had been exhibited by the courts. 102  This general hostility has historical origins
that trace back beyond the discussion today. English courts felt that arbiters were insufficiently learned to resolve disputes of

a judicial nature - that stigma continued. 103  Subsequently, courts began to put arbitration agreements on the same footing as

other contracts, as discussed above with regard to severability. 104  For decades, the FAA had an impact on interstate commercial
contracts, and would typically not compel or apply arbitration to individuals without some prior determination by the court and

agreement between the parties. 105

While the FAA has left scholars, jurists, and attorneys mostly confused, the landmark SCOTUS cases have provided clarity;

albeit with turbulence in its wake. 106  The presumption in favor of arbitration under the FAA can be summarily described
as an ominous gravitational force to rubber-stamp arbitration clauses, while the New Jersey courts have been reading every

provision's line in detail to hold the presses. 107

Section 2 of the FAA covers contract defenses to compel arbitration, and instructs that arbitration agreements “shall be valid,

irrevocable, and enforceable, save upon such grounds as *80  exist at law or in equity for the revocation of any contract.” 108
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This section has been referred to as the “savings clause” for its ability to apply state contract defenses to compel arbitration. 109

However, outside of § 2 of the FAA, the Supreme Court has all but abrogated valid state-law issue preclusion. 110  Yet courts
have also acknowledged the power imbalance between the parties involving large sophisticated corporations with the means

to formulate favorable contractual agreements. 111

In a small snippet of a much smaller case, the Appellate Division recently entrenched New Jersey Court's lone contract defense

power over the FAA's broad presumption in favor of arbitration: 112

The motion was assigned to a different judge, who rejected the franchisor defendants' arguments. In an oral
opinion, the judge explained: the Kindred Nursing Center Supreme Court decision ... held unequivocally that, ‘[a]
(sic) [c]ourt may invalidate an arbitration agreement based on generally applicable contract defenses like fraud
or unconscionability but not on legal rules that apply only to arbitration and that derive their meaning from the
fact that an agreement to arbitrate is at issue.

This is not what happened in the Defina Appellate Division decision of July 12, 2016, and ... that decision is not
affected by the Kindred Nursing Center's [United States] Supreme Court decision because ... Kindred Nursing
clearly and unequivocally reiterates [and] reinforces that the [c]ourt is to apply contract principles in reviewing
these arbitration provisions, like any other contract, and should not give an arbitration provision a separate or

higher standard for presentation and enforcement. 113

In Kindred Nursing the Supreme Court of the United States handed down an ‘equal footing’ ruling requiring any purposes for

invalidating contracts to be applied, as they would to a *81  contract's other provisions. 114  The Kentucky Supreme Court's
‘clear statement rule’ singled out cases where a power of attorney was required to waive the third party's right to pursue claims

by jury trial. 115  While not condemning arbitration outright, the rule covered arbitration by agency as a waiver of constitutional

and statutory rights to judicial relief. 116

So, the Court in Defina v. Go Ahead and Jump 1 applied Kindred Nursing to bolster the state's power to dispose of motions to
compel arising from state contract unconscionability defenses, because it echoed the necessity of equal footing for arbitration
clauses while supporting § 2's respect for state contract law. It is not a ‘backhanded’ attempt to bolster New Jersey's turnpike
into the FAA to strike arbitration clauses, as it follows the purposes of § 2 and is surely within the power of the Court. Common
defenses historically available to contest the validity of a contract have included fraud, duress, mistake, lack of consideration,
unconscionability, no meeting of the minds, and other common law defenses that would otherwise impede the formation of the

arbitration agreement itself. 117  However, as defense to the defendant compelling arbitration, it must surpass the same standards

as any other contract. 118

IV. The Recent New Jersey Anti-Arbitration Opinions That Provide Clarity on the Requirements of Drafting
Enforceable Arbitration Provisions

As a matter of common sense, arbitration provisions that enable successful motions to compel are often not reported or
accompanied by written opinions because a trial court can summarily order arbitration when a proposed order is submitted to
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chambers. Similarly, a well- *82  crafted provision would require light analysis and courts would not need to issue lengthy
opinions to provide insight on its deficiencies. New Jersey's arbitration jurisprudence of late has been largely defined, analyzed,

and reviewed under the standards expressed by the Supreme Court of New Jersey in Atalese. 119  Atalese is the leading case
in New Jersey discussing mutual assent while waiving rights, in an arbitration setting. It particularly dealt with contracts that

waive statutory or constitutional rights to seek resolution in a judicial forum. 120  Atalese held that “any [contractual] provision

that provides for the surrendering of a constitutional or statutory right--must be sufficiently clear to a reasonable consumer.” 121

When reviewing these brief lessons from the slew of recent holdings, it is important to remember that the troublesome drafting
not only resulted in a particular clause proving fatal, but in an Appellate Division or Supreme Court level precedent for trial
courts. However ‘MBA buzzwordy’ this may be, with a 30,000 view, principles are crucial. Tectonic shifts in the burden on the
relative parties to show the enforceability, or unenforceability, of an arbitration provision is one such principle. Before Atalese,
understanding that you were agreeing to arbitration was ... as simple as that. Arbitration is arbitration. The holdings below

represent an about-face for perceptions of arbitration as a whole. 122  The term ‘arbitration’ being subjected to New Jersey's

Plain Language Act and losing status as ‘self-defining’ is one clear example. 123  An agreement to *83  arbitrate disputes now

means that; 124  there must be an indication of the forum, 125  waiver-of-rights language, 126  and other pitfalls that arbitration-

hostile courts can latch onto. 127

Further, previously courts could excise the arbitration clause openly from the contract and give it unfavorable treatment. 128

Now, through slow and careful graduation - like waves crashing against a concave cliff - the arbitration clause remains on equal

footing with the rest of the contract 129  but continues to reflect a waiver of rights that requires special treatment. 130  Lawyers
are crafty. Courts are crafty. But lawyers must respond when courts are crafty and issue new opinions. The relative ease with
which a court rejects an otherwise cognizable provision signals a red sky on the morning they are published ... for the drafter
to take warning, at least.

While New Jersey courts have taken the occasion to deviate and produce authority to uphold mandatory arbitration clauses,
their decisions are fewer and further in between than the anti-arbitration decisions. In the case of Perez v. Leonard Automotive
Enterprises, Inc. (“Perez”), the plaintiff was barred from asserting that the clause was unenforceable, at least in part, because

the plaintiff failed to originally raise an affirmative defense based on a lack of mutuality of assent. 131  The trial court's full
analysis was difficult to determine; however, they mention that this particular agreement was “[v]etted by the [AAA]” in that
the agreement was published on the AAA's Consumer [Arbitration] Clause Registry, and therefore indicated that the agreement

*84  “substantially and materially complies with the due process standards of the Consumer Due Process Protocol. 132  This
presents a rather fortunate opportunity for businesses: they can have the AAA review the clause that could later be the subject

of arbitration before the AAA. 133  Moreover, the court gives some deference to drafters who have taken this marginal further
step in the provisions drafted.

While showing the necessary deference to arbitration under the FAA, the Appellate Division in Roman v. Bergen Logistics LLC
considered the public impact of submitting claims under the New Jersey Law Against Discrimination (“NJLAD”) to an arbitral

forum for resolution. 134  Specifically, the Court addressed the sensitive public interest involved in - and what would amount to

be - a waiver of punitive damages if the case was submitted to arbitration. 135  This is important because punitive damages would

otherwise be allowed in a NJLAD case. 136  Here, the Court allowed the plaintiff-employee to seek punitive and exemplary
damages in arbitration, while still granting the defendant-employers motion to compel and submit the matter to arbitration as

per the provision in the plaintiff-employee's employment contract. 137  To make this *85  possible, the Court held that being

able to obtain punitive damages under the NJLAD is a substantive right and was thereby severable as a matter of law. 138
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However, many more cases are available for guidance in drafting air-tight arbitration clauses. By using the inverse of
propositions in their holdings, the specific facts of a case can be given less weight and the holding applied as a matter of
principle. In Roach v. B.M. Motoring LLC (“Roach”), the Supreme Court of New Jersey began by stating that “arbitration
agreements, such as the DRA here, are contracts governed by principles of contract law, and ‘generally applicable contract

defenses ... may be applied to invalidate’ them.” 139  Under the facts of Roach, it can be determined that there is also a contract-
based defense against compelling arbitration agreements; when the drafter's non-compliance with the agreement constitutes a

material breach and renders the agreement unenforceable. 140  The defendant in Roach failed to abide by their own provisions to
pursue arbitration because of a failure to pay fees to the AAA, particularly after the plaintiff demanded arbitration arising from

the provision. 141  This lesson does not require extensive legal analysis: a party's failure to follow the requirements of their own
provision will not result in the court carving out an exception for their breach of contract. However, this decision does ‘open
the door’ for the non-drafting parties to dissect the drafter's performance under the arbitration provision in search of a material

breach as an affirmative defense to a motion to compel arbitration. 142

*86  In Kernahan v. Home Warranty Adm'r of Fla., Inc., the Supreme Court of New Jersey applied our Plain Language

Act (PLA), N.J.S.A. § 56:12-1 to - 13, to a home warranty. 143  The ‘arbitration’ provision in Kernahan was under the label

of ‘mediation.’ 144  The Court paid particular attention to the different results that could flow from the contract, as different

interpretations of terminology can produce drastically different results. 145  Specifically between mediation, which would not

bind a party, compared to arbitration, which stands in for a jury trial. 146  Likewise, an important distinction for the Court in

Kernahan was the characterization of ‘arbitration’ as not being a ‘self-defining’ term. 147  A drafter would be able to “kill

two birds with one stone” by adding a plain language explanation of arbitration to show good-faith efforts on both fronts. 148

Defining arbitration would parlay the PLA because “[t]here is no reason to believe that the average consumer would understand

that the term arbitration--without some explanation--means that court review or relief is unavailable.” 149

In another argument over language along the lines of Kernahan v. Home Warranty Adm'r of Fla., Inc., remanded to the Appellate

Division for review, Defina elucidated attorneys of yet another failure to describe the realistic meaning of arbitration. 150  Even in
the context of a clear agreement to arbitration, the defendant (owner of a trampoline park) was held to have failed to fully inform

the plaintiff that he had given up his right to have claims judicially resolved. 151  The *87  plaintiff's young son had broken

his ankle at the defendant's facility. 152  Unsurprisingly, the plaintiff's argument was a product of the holding in Atalese, which

invoked further specificity in drafting. 153  In this case, the drafting entailed objectively hideous amounts of loose modifiers and

exculpation from any claims of any sort ... by anyone; overzealous drafting resulted in a net-negative result for the drafters. 154

It is somewhat difficult to follow, even by the author of this note. The defendant, moving to compel arbitration, further tried

to argue that the holding in Kindred Nursing abrogated Atalese. However, the Appellate Division did not bite. 155  The Court

maintained that agreements must clearly state one's statutory or constitutional right to judicial resolution. 156

Along the same lines, the Appellate Division in Flanzman referenced N.J.S.A. § 2A:23B-11(a), and provided that “if the
parties to an agreement to arbitrate agree on a method for appointing an arbitrator, that method shall be followed, ... [and] if the

parties have not agreed on a method ... the court shall appoint the arbitrator.” 157  The arbitration clause in Flanzman v. Jenny

Craig, Inc. (“Flanzman,”) did not identify a forum for arbitration, which is required for mutuality of assent. 158  The Appellate
Division interpreted the enumeration of arbitration fora in a provision, as an indication that the parties waived the right to a

trial per Atalese. 159  This missed detail amounted to a failure by the drafter to provide “a clear mutual understanding of the
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*88  ramifications.” 160  The Appellate Division's task was far more brief in Trout v. Ford (“Trout,”) where a contract's opaque

language in a provision stated that the defendant “may” arbitrate claims. 161  In the end, such a provision was not indicative of

an exclusive remedy for any claim - although the contract also contained waiver language. 162

Decided on January 16, 2019 with significant media coverage, 163  Skuse v. Pfizer (“Skuse”) addressed the implementation of

arbitration agreements that were presented to individuals to agree to at the completion of training modules. 164  The Appellate
Division was able to examine, at a more granular level, a dispute over the justness of the way an arbitration agreement was

presented. 165  The Court ultimately held that a “click box” presented at the end of training, after informing the employees that
they would be “asked at the end of the presentation to ‘acknowledge [his or her] receipt’ of the company's form agreement,”

is insufficient to show assent. 166  Otherwise, this provision would have been enforceable so long as it was labeled in some
fashion as an agreement to waive a right to pursue judicial action, as opposed to a standard acknowledgement of receipt of

training under company policy. 167  Quoting Leodori v. CIGNA Corp. (“Leodori,”) the Court emphasized that a satisfactory
process could have been as basic as being “asked at the end of the presentation to ‘acknowledge [his or her] receipt’ of the

company's form agreement”. 168  These consumer protection safeguards are a good idea after all; *89  the undue surprise of a
complainant who is compelled to arbitration proceedings defeats the purpose - one may as well lay out the dispute resolution
methods from the very beginning.

All right, a bit of a curveball now, but this one was not entirely the drafter's fault: Goffe v. Foulke Management Corp. 169

Based on a status quo ante argument, the Court barred the defendant's motion to compel arbitration, because the plaintiff had

returned the car she purchased and constructively rescinded the contract, 170  thereby making the included arbitration agreement

unenforceable. 171  Extracting the egg before the chicken has hatched enabled the Court to strike any motion to compel at the

knees. 172

Finally, Kiraly v. Forcepoint, Inc. (“Kiraly,”) essentially required that the plaintiff be informed of the waiver of a right to trial

for claims. 173  Inasmuch as the agreement states that:

In the event of any controversy or dispute between you and the Company or between you and any affiliate or
an agent of Company, including but not limited to directors, officers, managers, other employees or members
of the Group, who are being sued in any capacity, as to all or any part of this Agreement, any other agreement,
or any dispute or controversy whatsoever pertaining to or arising out of the relationship between you and the
Company, or the dissolution or termination of same (collectively, “Arbitrable Disputes”) shall, subject to Section
11.1 herein [pertaining to injunctive relief sought by the Company] be resolved exclusively by binding arbitration
solely between yourself and the Company conducted in Princeton, New Jersey, which shall be conducted in
accordance with the procedures set forth in the Dispute Resolution Addendum appended hereto as Schedule 2

(the “Addendum”), all of which are incorporated into this Agreement by reference ... 174

*90  Here, even to a layman, the intent to arbitrate and the substantive steps that would be required for arbitration, were laid

out. 175  The addendum was likewise well executed. 176  However, under the auspices of requiring mutual assent, the Appellate

Division found this thorough provision unenforceable. 177
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VI. How Businesses can React: Compelling Arbitration and Moving Forward - What Do Businesses Need to Include
Now???

The above discussed judicial hostility to arbitration, plaintiff-friendly rulings by New Jersey's appellate courts, and an increase
in public awareness of the possible pitfalls of arbitration clauses, are of serious gravity. Employees, vendors, customers, or

contractors are naturally going to start paying attention to whether the contract they are signing includes an arbitration clause. 178

In synthesizing the previously discussed considerations, not only is it imperative to draft an ‘airtight’ arbitration agreement
from the employer's perspective, but it is equally important to draft one that can overcome the threshold requirements flowing
from recent New Jersey jurisprudence. A non-exhaustive list of considerations for drafting an arbitration clause should (i) use
a visually striking typeface, font size, and additional labeling - better yet, locate the arbitration agreement on its own page in a

good-faith effort and advise the signer of their right to review the contract with counsel; 179  (ii) use plain language that fully and

accurately defines arbitration, as the term is not self-defining; 180  (iii) include an explanation of the waiver of *91  constitutional

and/or statutory rights; 181  (iv) provide statutory references where available - be it the FAA, New Jersey Arbitration Agreement

(“NJAA”) or indications of attempt to comply with contract provisions; 182  (v) include authority references to indicate current
knowledge and compliance with recent guidance enumerated by the New Jersey courts - showing an effort to avoid boilerplate

language; 183  (vi) indicate an arbitration forum to provide notice of the procedures, rules, and geographical location 184  of

where arbitration will be held; 185  (vii) if being signed via an electronic medium, have a means for parties to demonstrate
positive acceptance of the binding arbitration clause, or provide an otherwise fully compliant agreement with an opportunity to

be e-signed 186  and even, (viii) include a provision for arbitration if the contract is otherwise rescinded. 187

A. Applying These Requirements to Form Contracts and Their Remedies

Even formidable legal teams for businesses have given the appellate courts opportunities to find arbitration clauses
unenforceable. Now, simple form language will not be acceptable to New Jersey courts to compel arbitration, especially when

sensitive subject matter is before the bar. 188  However well intentioned, and well disclaimed, the process of creating a clause
using the AAA ClauseBuilder® seems, boilerplate language such as the example clause simply do not tell the *92  parties

enough. 189  At first glance, the ClauseBuilder® Clause says you are agreeing to the arbitration of claims according to the rules

of the AAA and New Jersey, and the result can be entered in any court. 190  The AAA's own ClauseBuilder® Tool, whose
constructed clauses can be inserted into your contract following advice of counsel - according to the site - is based on a selection

of terms by the drafter. 191  When creating a clause, users may choose binding arbitration with or without a reasoned opinion

of fact and law, a panel of three arbiters, and an appeals process. 192  With those options in mind, the most ‘restrictive’ clause

possible was crafted. 193  The clause fulfills a couple of the necessary criteria, but depending on the context, could fall fatally

short. 194  Below is the clause from the AAA's ClauseBuilder® Tool:

Any controversy or claim arising out of or relating to this contract, or the breach thereof, shall be settled by
arbitration administered by the American Arbitration Association in accordance with its Employment Arbitration
Rules and judgment on the award rendered by the arbitrator(s) may be entered in any court having jurisdiction

thereof. The arbitration shall be governed by the laws of the State of New Jersey. 195
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Using the previous checklist of (i) being visually striking; (ii) using plain language; (iii) explaining the waiver; (iv) including
statutory references and (v) authority; (vi) indicating the forum of arbitration; (vii) positively asserting acceptance of a binding
arbitration clause; and possibly, (viii) including a provision for contracts that are otherwise rescinded; there are some changes
that can be made. For a start, modifying the first sentence to “relating to this contract, or the breach thereof, will not be heard
in a court of law, before a judge, but ...”

*93  In implementation, (i) proper placement of the clause in an area of import in the contract - either at the beginning or end

- with striking textual features should be considered; 196  (ii) some sort of ‘plain language’ explanation or definition of the term

arbitration in some way would signal it is an extrajudicial proceeding; 197  (iii) along the same lines of (ii), explanation of the

right to bring a claim for redress by the court, or in more simple language, that the parties will not be able to bring lawsuits; 198

(iv) inclusion of a statutory reference that is external to the arbitration being conducted,, such as explaining of claims under the

NJLAD or EEOC; 199  (v) inclusion of references to authorities that may allow the waiver of certain rights, such as under the

NJLAD; 200  (vi) indications of compliance with New Jersey arbitration laws and rules would certainly suffice, as it indicates
the location and substantive procedures that will be used; however, there should be an indication of how the arbitrator would

be selected or whose burden that would be; 201  (vii) if the contract is to be signed through an electronic medium, isolating the

arbitration clause onto its own page to show full mutuality of assent is paramount, consistent with Skuse; 202  and (viii) providing

that claims under an otherwise rescinded or invalid contract will be handled by arbitration. 203

These refinements are not a large burden, and is preferable to drafting an agreement from scratch, the pitfalls of which are

exemplified below in Perez. 204

B. Using the Right Language 205

*94  Based on very recent New Jersey case law, it has become clear that implementing ‘plain language’ is a method for drafting

or analyzing an arbitration provision. 206  Atalese offered a “clear and unambiguous” standard to apply, and recent instruction
from the Supreme Court of New Jersey and Superior Court - Appellate Division, continue to provide examples that can be

practically applied to the drafting of an arbitration provision. 207  In addition to those authorities, use of the PLA in Kernahan

provided the four corners of statutory analysis when reviewing or drafting an arbitration clause. 208  Indeed, by using New
Jersey's PLA (N.J.S.A. § 56:12-1 to -13 as applied in Kernahan), an arbitration clause that designates an arbitration forum
would be more successful.

To further the importance of use of language and careful drafting, there is an option laid out in the Trial Court's opinion in

Perez v. Leonard Automotive. 209  Without explicitly stating it as such, the trial court almost indicated that drafters who take the
extra step of registering their arbitration clause with the AAA's Consumer Clause Registry would be presumed conscionable

and to have used adequate language. 210  While consumer contracts may at first appear to be limited to the purchase of goods
or services from a retailer, in fact the N.J.S.A. § 56:12-1 has a broad scope for what is considered a consumer contract. It is
such so long as it is a written agreement whereby an individual:

*95  [l]eases or licenses real or personal property; obtains credit; obtains insurance coverage, except insurance
coverage contained in policies subject to the “Life and Health Insurance Policy Language Simplification Act,”
P.L.1979, c.167 (C.17B:17-17 et seq.); borrows money; purchases real or personal property; contracts for services
including professional services; enters into a service contract, as defined in section (sic) 1 of P.L.2013, c.197
(C.56:12-87), for cash or on credit and the money, property or services are obtained for personal, family or
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household purposes. “Consumer contract” includes writings required to complete the consumer transaction.
“Consumer contract” does not include a written agreement involving a transaction in securities with a broker-
dealer registered with the Securities and Exchange Commission, or a transaction in commodities with a futures

commission merchant registered with the Commodity Futures Trading Commission. 211

The above definition means that the term ‘consumer contract’ has a wide breadth, regardless of whether the term ‘consumer’

conjures up images of a retail setting. 212

C. ‘Stress testing’ the Perez Template Against Pitfalls and Modifying the AAA's Clause to Include Similarly Simple
Language 213

Although a trial court, the example provision used in Perez went far beyond the cases where the party's motions to compel

arbitration failed. 214  In Atalese, the arbitration provision was buried on page nine of a 23-page contract. 215  But in Perez, the
top of the first page of the contract contained a ‘heads up’ that an arbitration provision would be found inside, and also stated

that either party could elect to send disputes to binding arbitration and “not by court action,” satisfying (i) 216  In relation to the

issue of (ii) plain language, 217  page 1 of the contract in Perez stated that an arbitration provision affecting parties' ability to
pursue “court action” will ensue, and the arbitration clause itself stated in capital letters “AFFECTS YOUR LEGAL RIGHTS”
and “ANY DISPUTE BETWEEN US WILL BE DECIDED BY ARBITRATION AND NOT IN *96  COURT OR BY JURY

TRIAL.” This is clear-enough waiver of class-action participation post-arbitration and describes the actions that are affected. 218

The waiver of constitutionality or statutory rights (iii) is addressed vicariously through the initial language, which clearly

instructs that the parties will forego “court” or a “jury trial.” 219  The provision of statutory references (iv) can be satisfied
by a good-faith admission that “if federal law” precludes arbitrating a particular dispute, it will not be handled through

arbitration. 220  Because adding statutory authorities in the clause (v), such as mention that the provision has been crafted

according to Atalese 221  would be awkward in a plain language statement as per the Perez provision, these authorities can be
added in a more formal contract.

Indication of an arbitration forum (vi) presents two flaws, however. 222  First, the option to pursue arbitration, by either party,

leaves something to be desired, as it lacks finality. 223  Second, courts have favored provisions that indicate the rules and
procedures to be used, as these provide clarity going forward, and demonstrate that the parties have readily assented knowing the

consequences of their agreement. 224  And demonstration of (vii) is more simple, because taking the approach of the defendant
in Perez (a visually striking presentation, multiple mentions, and use of plain language) instills confidence that an e-signer
would clearly know what they are assenting to and be provided information along the way to make an informed decision. Last,
(viii) can be satisfied by the addition of an additional clause at the end of the agreement, indicating that any disputes arising
from the contract, subsequent possible rescission or breach, will also be handled by an arbitrator.

*97  VI. Conclusion

What was once imagined as an expeditious and relatively amicable solution to resolving disputes, has created a number of
disputes of its own. Judicial hostility to arbitration remains alive in New Jersey, where contract defenses have gained a foothold
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on boilerplate arbitration clauses. Besides Atalese, the above restrictions from recent opinions have come out in the last three
years, creating a need to avoid the potential pitfalls in form arbitration clauses. Even in situations where the provisions pass
muster and are nearly ironclad, new precedent shows that there is room for improvement.

*98  APPENDIX A

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Kimberly J. Winbush, Annotation, Validity of Clause of Arbitration Agreement Requiring Confidentiality of Arbitration
Proceedings, 26 A.L.R. 7th Art. 7. (2017).

*99  APPENDIX B

TABLE 2

Mandatory arbitration in U.S. workplaces, by state

State Mandatory arbitration

California 67.4% aa1

Texas 67.9%

Florida 53.6%

New York 55.0%

Illinois 42.3%

Pennsylvania 54.5%

Ohio 51.8%

Georgia 55.3%

North Carolina 70.0% a1

Michigan 42.9%

New Jersey 40.5% a1

Virginia 55.2%

Notes: Percentages indicate the share of workplaces with mandatory arbitration policies in each state, The symbols * and ** indicate
that the adoption of mandatory arbitration is significantly different from the other categories in the table combined at the 0.10 level
and 0.05 level, respectively. States listed are the 12 most populous states in the U.S. and are listed in order of population size (largest
to smallest).

Source: Author's original survey data (see the methodological appendix)
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Etonomic Policy Institute

Footnotes
a1 p < 0.10;

aa1 p < 0.05

ALEXANDER J.S. COLVIN, THE GROWING USE OF MANDATORY ARBITRATION, (Apr.
6, 2018), https://www.epi.org/publication/the-growing-use-of-mandatory-arbitration-access-to-the-courts-is-now-barred-for-
more-than-60-million-american-workers/.

*100  APPENDIX C

ARBITRATION PROVISION

PLEASE REVIEW--IMPORTANT--AFFECTS YOUR LEGAL RIGHTS

1. EITHER YOU OR WE MAY CHOOSE TO HAVE ANY DISPUTE BETWEEN US DECIDED BY
ARBITRATION AND NOT IN COURT OR BY JURY TRIAL.

2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR RIGHT TO PARTICIPATE, AS A CLASS
REPRESENTATIVE OR CLASS MEMBER ON ANY CLASS CLAIM YOU MAY HAVE AGAINST US,
INCLUDING ANY RIGHT TO CLASS ARBITRATION OR ANY CONSOLIDATION OF INDIVIDUAL
ARBITRATIONS.

3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE GENERALLY MORE LIMITED THAN
IN A LAWSUIT, AND OTHER RIGHTS THAT YOU AND WE WOULD HAVE IN COURT MAY NOT BE
AVAILABLE IN ARBITRATION.

Any claim or dispute, whether in contract, tort, statute or otherwise (including the interpretation and scope of this Arbitration
Provision and the arbitrability of the claim or dispute), between you and us or our employees, agents, successors or assigns,
which arises out of or relates to your credit application, purchase or condition of this vehicle, this contract or any resulting
transaction or relationship ... shall, at your or our election, be resolved by neutral, binding arbitration and not by court action.
If federal law provides that a claim or dispute is not subject to binding arbitration, this Arbitration Provision shall not apply to
such claim or dispute. Any claim or dispute is to be arbitrated by a single arbitrator on an individual basis and not as a class
action. You expressly waive any right you may have to arbitrate a class action ...

You and we retain the right to seek remedies in small claims court for disputes or claims within the court's jurisdiction, unless
such action is transferred, removed or appealed to a different court. Neither you nor we waive the right to arbitrate by using
self-help remedies, such as repossession, or by filing an action to recover the vehicle, to recover a deficiency balance, or for
individual injunctive relief.

Perez v. Leonard Auto. Enters., 2016 N.J. Super. Unpub. LEXIS 2631, at *2-3 (citing Defendant's Certification, Exhibit A at
p. 1).
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29 Id. at 607 (laying out how the amount of editing necessary for form clauses and ensuing litigation makes them restrictive - and at
times - counterproductive).

30 Id. at 585 (citing U.C.C. § 2-203).

31
Id. (citing Hooters of America, Inc. v. Phillips, 173 F.3d 933, 938 (4th Cir. 1999).

32
Muhammad v. Cty. Bank of Rehoboth Beach, Del., 189 N.J. 1, 15-16 (2006).

33
219 N.J. 430, 436 (2014).

34
Marchak v. Claridge Commons, 134 N.J. 275, 282 (1993).

35
Fairfield Leasing Corp. v. Techni-Graphics, Inc., 256 N.J. Super. 538, 542 (Super. Ct. 1992) (citing Dreiling v. Peugeot Motors

of America, Inc., 539 F.Supp. 402, 403 (D. Colo. 1982)); see also, Article 1, paragraph 9, of the New Jersey Constitution, Natural
and Unalienable Rights.

36 See id.

37
See Kindred Nursing Ctrs. Ltd. P'ship v. Clark, 137 S. Ct. 1421, 1424 (2017) (opining that arbitration agreements, pursuant to

the FAA, are to be “on equal footing with all other contracts.”) (quoting DIRECTV, Inc. v. Imburgia, 577 U. S. ___, ___, 136
S. Ct. 463, 468, (2015).

38 See infra § IV.

39 See KATHARINE SEIDE, A DICTIONARY OF ARBITRATION AND ITS TERMS 25 (1970) (defining an arbitration agreement
as “that part of a contract or treaty which pledges the parties concerned to use arbitration as a means of settling any present or future
dispute,” as will be discussed infra, even this definition might not pass muster under recent New Jersey rulings.)); see also 4 Am
Jur 2d Alternative Dispute Resolution § 2 (1964) (defining arbitration as “a mode of settling differences through the investigation
and determination, by one or more unofficial persons selected for the purpose, of some disputed matter submitted to them by the

contending parties for decision and award, in lieu of a judicial proceeding.”) (citing City of Omaha v. Omaha Water Co., 218 U.S.
180, 30 S. Ct. 615, 54 L. Ed. 991 (1910)).

40 Symposium Judicial Morphallaxis: Mandatory Arbitration and Statutory Rights, 24 WM. MITCHELL L. REV. 345, 402 (1998).
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41 See Symposium, A Variety of State-Level Procedures, Practices, and Policies: Arbitration in Early America, 2016 J. DISP. RESOL.
55, 70 (quoting Conklin, Transformed, Not Transcended: The Role of Extrajudicial Dispute Resolution in Antebellum Kentucky and
New Jersey, 48 AM. J. LEGAL HIST. 39, 60, n.133 (2006)).

42 Id. at 70-71 (quoting Matthew 18:15-17 (King James)).

43 Id. at 71

44 Id. at 56.

45
See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24 (1991) (stating the FAA's “purpose was to reverse the longstanding
judicial hostility to arbitration agreements”).

46
See EEOC v. Waffle House, 534 U.S. 279, 295 (2002) (“The compromise solution reached by the Court of Appeals turns what is
effectively a forum selection clause into a waiver of a nonparty's statutory remedies.”)

47 See Flanzman v. Jenny Craig, Inc., 456 N.J. Super. at 613, 623 (2018) (holding that the failure to set a forum for arbitration could
prove fatal to compelling such in court after a complaint is filed).

48 ALEXANDER J.S. COLVIN, THE GROWING USE OF MANDATORY ARBITRATION (Apr.
6, 2018), https://www.epi.org/publication/the-growing-use-of-mandatory-arbitration-access-to-the-courts-is-now-barred-for-more-
than-60-million-american-workers/ (attached hereto as Appendix B).

49 Id.

50 FINANCIAL INDUSTRY REGULATORY AUTHORITY (“FINRA”), DISPUTE RESOLUTION STATISTICS (2019), https://
www.finra.org/arbitration-and-mediation/dispute-resolution-statistics.

51 Id.

52 Id.

53
AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011).

54 Id.; see also infra § IV (discussing the FAA's § 2 State contract law exemption).

55
See Concepcion, 563 U.S. 333.

56 Id.

57 Id.

58 See Taylor Payne & Richard Bales, Article: What a Contract has Joined Together Let No Court Cast Asunder: Abolishing Severability
and Codifying the Scope of the Provisions of Arbitration Agreements, 120 W. VA. L. REV. 537, 538 (providing a rendition of the
severability and separability doctrines).

59 Id. at 548.

60 See Rogers v. Swepi LP, 2018 WL 6444014, at n. 4 (6th Cir. Dec. 10, 2018) (discussing how severability was not necessary as invalid
contract formation itself would lend to striking the entire contract, thereby the clause as well.).

61
See Gilmer, 500 U.S. at 24 (holding that the Plaintiff bears the burden of showing congressional intent to preclude arbitration
at the behest of statutory rights).
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62 See generally Ronald G. Aronovsky, The Supreme Court and the Future of Arbitration: Towards a Preemptive Federal Arbitration
Procedural Paradigm?, 42 SW. L. REV. 131, 185 (2012)(“protecting those most vulnerable from being abused under it by
removing adhesion employment and consumer arbitration agreements from FAA regulation and the Court's pro-arbitration policy
jurisprudence.”)

63 But see David S. Schwartz, Mandatory Arbitration And Fairness, 84 Notre Dame L. REV. 1247 (2009) (arguing arbitration presents
a smaller barrier-to-entry for meritorious claims, and thereby has a net-positive impact on social welfare).

64 See Note, Jeremy McManus, A Motion to Compel Changes to Federal Arbitration Law: How to Remedy the Abuses Consumers Face
When Arbitrating Disputes, 37 B.C. J.L. & SOC. JUST. 177, 194 (discussing in § II the advantages arbitration agreements present
corporate drafters) [hereinafter Consumer Abuse].

65 Conklin, supra note 41, at 55.

66 Lamps Plus, Inc. v. Varela, 701 F. App. 670, 672 (9th Cir. 2017) (holding that ambiguities must be construed against the drafter, and
in this instance, that meant permitting class-arbitration, regardless of whether it arguably defeats many of the benefits of arbitration.)

67 Id.

68 Id. (Moreover, a class action is “a procedural device for resolving the claims of absent parties on a representative basis” rather than

a separate or distinct “claim.”) (citing Sakkab v. Luxottica Retail N. Am., Inc., 803 F.3d 425, 435 (9th Cir. 2015))

69 D.M. v. Same Day Delivery Serv., No. A-2374-17T3, 2018 N.J. Super. LEXIS 1973, at *1 (N.J. App. Div. Aug. 23, 2018) (“We affirm
because plaintiff executed a valid and enforceable agreement to arbitrate any dispute related to her employment or the termination
of her employment.”).

70 Id.

71 Id.

72 See supra § II.

73 Kevin Carroll, Arbitration Works, FORBES (Jun. 17, 2009), https://www.forbes.com/2009/06/17/securities-law-arbitration-
intelligent-investing-fraud.html#34f033df66f5 (publishing The Securities Industry and Financial Markets Association's response to
Forbe's criticism of securities dispute arbitration).

74 See infra § III.

75 FINANCIAL INDUSTRY REGULATORY AUTHORITY, Dispute Resolution Statistics (2019), https://www.finra.org/arbitration-
and-mediation/dispute-resolution-statistics.

76 Id.

77 Id.

78 Id.

79 Id.

80 See MATTHEW BENDER & CO., INC., 4 TREATISE ON HEALTH CARE LAW § 20.14, at §11(e) (2018) (“Justice Thomas'
dissent objected that the EEOC was being allowed to pursue remedies that the victim himself could not pursue ... the EEOC should
not be allowed to revive those remedies.”).

81 Id.
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82 See Michelle A. Travis, et al., Dispute Resolution In Action: Examining The Reality Of Employment Discrimination Cases:
Proceedings Of The 2007 Annual Meeting, Association Of American Law Schools, Sections On Employment Discrimination And
Alternative Dispute Resolution, 11 EMPL. RTS. & EMPLOY. POL'Y J. 139, 190 (2007).

83 Id. at 189-92.

84 See e.g. Press Release, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, Woodman's to Pay $35,000 for Disability Bias
(Aug. 12, 2011).

85
See EEOC v. Waffle House, 534 U.S. 279, 295 (2002) (“Because the EEOC is not a party to the contract and has not agreed to
arbitrate its claims, the FAA's proarbitration (sic) policy goals do not require the agency to relinquish its statutory authority to pursue
victim-specific relief, regardless of the forum that the employer and employee have chosen to resolve their disputes.”).

86 Id.

87 See American Arbitration Association, Statement of Ethical Principles (2019), https://www.adr.org/StatementofEthicalPrinciples.

88 Id.

89 Kimberly J. Winbush, Validity of Clause of Arbitration Agreement Requiring Confidentiality of Arbitration Proceedings, 26 A.L.R.

7th (2017) (providing a rendition of Torrance v. Aames Funding Corp., 242 F. Supp. 2d 862 (D. Or. 2002) and providing that “[t]he
court concluded that the confidentiality provision was unconscionable and declined to sever any of the three problematic provisions,
leading it to hold that the agreement to arbitrate was not enforceable.”); see also Kimberly J. Winbush, Annotation, Validity of Clause
of Arbitration Agreement Requiring Confidentiality of Arbitration Proceedings, 26 A.L.R. 7th Art. 7. (2017) (“Validity of Clause of
Arbitration Agreement Requiring Confidentiality of Arbitration Proceedings”) (attached hereto as Appendix A).

90 Ellen Wertheimer, Symposium: Calling It a Leg Doesn't Make It a Leg*: Doctors, Lawyers, and Tort Reform, * Abraham Lincoln
asked his audience: “If you call a tail a leg, how many legs has a dog? Four. Calling it a leg doesn't make it a leg.” Brainy Quotes,
Abraham Lincoln Quotes, http://www.brainyquote.com/quotes/authors/a/abrahamlincoln.html (last visited August 10, 2007). See also
So also with tort reform: calling it tort reform doesn't make it tort reform., 13 ROGER WILLIAMS U. L. REV. 154, 162-165
(discussing the unpredictability of juries and lack of analysis, particularly in malpractice suits.)

91 Id. at 157 (discussing the frustration doctors feel when the people deciding their case are “lawyers and juries.”).

92 See Travis M. Pfannenstiel, Comment: The Entitlement to Avoid Litigation - Denied: How the Fifth Circuit's Rejuvenated Hostility

Toward Arbitration Agreements Deprives Parties of Their Bargained-For Benefits [ Weingarten Realty Investors v. Miller, 661
F.3d 904 (5th Cir. 2011)], 52 WASHBURN L.J. 177, n. 213 (opining how arbitration helps business maintain ties through the “turmoil”
of disputes.) (internal citations omitted.)

93 Id.

94 Id. at n. 213.

95 Jean Murray, Learn How the Arbitration Process Works, THE BALANCE SMALL BUSINESS (Feb. 13, 2019), https://
www.thebalancesmb.com/what-is-the-arbitration-process-how-does-arbitration-work-397420.

96 Id.

97 Id.

98 Id.

99 Id.
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100 See ClauseBuilder® Tool (output from selecting the most ‘restrictive’ options of single arbitrator, no fact or law opinion, no
appeal, no emergency relief, and binding), AMERICAN ARBITRATION ASSOCIATION, https://www.clausebuilder.org/cb/faces/
index?_afrLoop=2051986620185532&_afrWindowMode=0&_afrWindowId=null&_adf.ctrl-state=17gxyy8gbj_1 (last visited April
1, 2019).

101
Southland Corp. v. Keating, 465 U.S. 1, 12, 104 S. Ct. 852, 79 L. Ed. 2d 1 (1984) (discussing Moses H. Cone Memorial

Hospital v. Mercury Construction Corp., 460 U.S., at 1, 25) (“the substantive law the Act created was applicable in state and federal
courts.”).

102
See Gilmer, 500 U.S. at 24 (stating the FAA's “purpose was to reverse the longstanding judicial hostility to arbitration
agreements”).

103 Id.

104 Id.

105
Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 220 (1985) (expressing Judicial interpretation of Congresses' attempt to motivate

‘efficient dispute resolution.’).

106 See Sebastian Besson, Note & Comment: The Utility of State Laws Regulating International Commercial Arbitration, 11 AM. REV.
INT'L ARB. 211, 221 (2000) (discussing how confusing the arbitrability of arbitration can be on its own).

107 Id. (proposing that the FAA reversed judicial hostility to arbitration.)

108
9 U.S.C. § 2 (West 2019).

109 31 MOORE'S FEDERAL PRACTICE - Civil § 904.03 (2019).

110 IAN R. MACNEIL, American Arbitration Law: Reformation - Nationalization - Internationalization 83 (1992).

111 Id.

112 Defina v. Go Ahead & Jump 1, LLC, No. A-1861-17T2, 2018 N.J. Super. Unpub. LEXIS 1303, at *1 (App. Div. June 5, 2018).

113 Id. at 7.

114
Kindred Nursing Centers Ltd. P'ship v. Clark, 137 S. Ct. 1421, 1424 (2017) (“The court thus flouted the FAA's command to place

those agreements on an equal footing with all other contracts.”).

115 Id.

116
Id. at 1426-27 (discussing the rights granted by a power of attorney and how they apply to an arbitration agreement).

117
9 U.S.C. § 2 (West 2019); see also Robert Ward, Note: Divide & Conquer: How The Supreme Court Used The Federal Arbitration

Act To Threaten Statutory Rights and the Need to Codify the Effective Vindication Rule, 39 Seton Hall Legis. J. 149, 150 (discussing
how the effective vindication rule is often conflated with common law contract defenses).

118
See Kindred, 137 S. Ct. at 1424 (directly opining that arbitration agreements, pursuant to the FAA, are to be “on equal footing
with all other contracts.”)

119
Atalese v. U.S. Legal Servs. Grp., L.P., 219 N.J. 430, 436 (2014).
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120
Id. at 435 (“In choosing arbitration, consumers must have a basic understanding that they are giving up their right to seek relief

in a judicial forum.”).

121
Id. at 436.

122
Kernahan v. Home Warranty Adm'r of Fla., Inc., 236 N.J. 301, 334 (2019) (discussing the necessity of consumers having a

“minimum understanding” of what they are contractually offering up and that the supreme court holdings are not “hostile to an
informed citizenry.”).

123
Id. at 332 (citing Morgan v. Sanford Brown Inst., 225 N.J. 289, 309 (2016)) (“[t]he meaning of arbitration is not self-evident to

the average consumer.”).

124 Id. at 307.

125 See Flanzman, 456 N.J. Super. at 623 (holding that the failure to set a forum for arbitration could prove fatal to compelling such in
court after a complaint is filed).

126
Atalese v. U.S. Legal Servs. Grp., L.P., 219 N.J. 430, 436 (2014).

127 See infra. § VI.

128
See Kindred Nursing Ctrs. Ltd. P'ship v. Clark, 137 S. Ct. 1421, 1424 (2017) (directly opining that arbitration agreements, pursuant
to the FAA, are to be “on equal footing with all other contracts.”); see also Trout v. Ford, No. A-3529-17T4, 2018 N.J. Super. LEXIS
2759, at *7 (App. Div. Dec. 18, 2018) (requiring language reflecting a waiver of rights).

129 Id.

130
Trout, 2018 N.J. Super. LEXIS 2759, at *7 (quoting Knorr v. Smeal, 178 N.J. 169, 177, 836 A.2d 794 (2003)) (enforcing that a
waiver of rights requires full knowledge and mutual assent, particularly applicable here in contracts of adhesion).

131 Perez v. Leonard Auto. Enters., No. A-2165-16T3, 2018 N.J. Super. LEXIS 1062 (App. Div. May 7, 2018).

132 Perez v. Leonard Auto. Enters., 2016 N.J. Super. LEXIS 2631, at *8 (2016) (selecting characteristics of the provision to encourage in
practice, in part “[t]he Arbitration Provision is also bracketed by obvious bolded-capital letter warnings to review carefully. Unlike the
provision in Atalese, which did not inform the consumer in plain language that would be clear and understandable that she is waiving

statutory rights, Atalese, 219 N.J. at 446, the Arbitration Provision explains how “any claim or dispute, whether in contract, tort,
STATUTE or otherwise” may be resolved by arbitration at the election of either Perez or Toyota. See Messmer Cert. Exhibit A,
page 5 (emphasis added). This provision states in a clear and understandable way that all claims arising in contract, tort, statute or
otherwise may be arbitrated should either party to the Sales Contract elect to do so.”) (the provision in its entirety attached hereto
as Appendix C.)

133 Id.

134 Roman v. Bergen Logistics, LLC, 456 N.J. Super. 168 (App. Div. 2018) (describing NJLAD's purpose to deter “egregious misconduct”
and “eradication of discrimination.”); see also New Jersey Law Against Discrimination “NJLAD,” N.J. STAT. ANN. §§ 10:5-1 to
10:5-49 (West 2019).

135 Id.

136 Id. at 163-71.
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137 Id.

138 Id. at 170-71.

139
Roach v. BM Motoring, LLC, 228 N.J. 163, 174 (2017) (quoting Doctor's Assocs. v. Casarotto, 517 U.S. at 687 (1996)).

140
Id. at 166-67 (“In this appeal, the Court determines whether defendants' failure to advance the required arbitration fees for

arbitration before the American Arbitration Association (AAA) constitutes a material breach of the parties' dispute resolution
agreement (DRA), thereby precluding defendants from enforcing the agreement to arbitrate.”).

141 Id.

142 Id.

143
Kernahan, 236 N.J. at 320-21 (“In New Jersey, we have a Plain Language Act that imposes certain simple principles on consumer

contracts generally--to wit, they must use plain language that is commonly understood by the wide swath of people who comprise
the consuming public.”).

144
Id. at 324-27.

145 Id.

146 See generally id.

147 Id. at 333.

148 Id.

149 Id.

150 Defina, 2018 N.J. Super. LEXIS 1303, at *12 (“Nor does the clause explain what arbitration is or how it differs from bringing a claim
in court. Guided by Atalese, our July 12, 2016 ruling retains the same validity today as it did when it was decided.”).

151 Id. at *1.

152 Id.

153 Id. at *7 (“This is not what happened in the Defina Appellate Division decision of July 12, 2016, and ... that decision is not affected
by the Kindred Nursing Center's [United States] Supreme Court decision because ... Kindred Nursing ... clearly and unequivocally
reiterates [and] reinforces that the [c]ourt is to apply contract principles in reviewing these arbitration provisions, like any other
contract, and should not give an arbitration provision a separate or higher standard for presentation and enforcement.”); see generally

Atalese, 219 N.J. at 446-447.

154 Id. at *2.

155 Id. at *6-9.

156 Id. at *11 (quoting Atalese., 219 N.J. at 343).

157
See id.; Flanzman, 456 N.J. Super. at 623; N.J. STAT. ANN. §2A:23B-11(a) (West 2019).

158 See Flanzman, 456 N.J. Super. at 628.
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159
Id. at 626-29; see generally Atalese, 219 N.J. at 435-436.

160
See Flanzman, 456 N.J. Super. at 621 (quoting Atalese., 219 N.J. at 443).

161 Trout, 2018 N.J. Super. LEXIS 2759, at *7.

162 See id.

163 ALM Media, After Pfizer Ruling, Here Are Keys to Using Electronic Media to Present Binding Arbitration Policies, YAHOO (Feb.
15, 2019), https://finance.yahoo.com/news/skuse-keys-using-electronic-media-122835192.html.

164 Skuse, 2019 N.J. Super. LEXIS 7, at *1-2.

165 See id.

166 Id. at *29.

167 See id. at *31-32 (opining that the task of labelling a checkbox as some sort of agreement to arbitration or waiver of rights can be
accomplished with “relative ease.”).

168
Id. at *29 (quoting Leodori v. CIGNA Corp., 175 N.J. 293, 303 (2003).

169
Goffe v. Foulke Mgmt. Corp., 454 N.J. Super. 260, 276 (App. Div. 2018) (“That decision does not hold that questions about

whether a contract was even formed must also be arbitrated; the Court recognized that there was no dispute in the matter before it

‘whether any agreement between the parties ‘was ever concluded.”’ (discussing and quoting Rent-A-Center, W., Inc. v. Jackson,
561 U.S. 63, 68 (2010))).

170 Id.

171 See id.

172 See id.

173 Kiraly v. Forcepoint, Inc., No. A-2676-17T1, 2018 N.J. Super. LEXIS 2169, at *7 (App. Div. Oct. 2, 2018) (“But, an enforceable
arbitration agreement, ‘at least in some general and sufficiently broad way, must explain that plaintiff is giving up her right to bring
her claims in court or have a jury resolve the dispute.”’).

174 Id. at *2.

175 See id.

176 See id.

177 Id. at *7-8.

178 Nitasha Tiku, Tech Workers Unite to Fight Forced Arbitration, (Jan. 14, 2019), https://www.wired.com/story/tech-workers-unite-
fight-forced-arbitration/.

179
Kernahan, 236 N.J. at 325 (“The shortcomings of the provision in issue here are, as noted, threefold: (1) the inconspicuous location

of the agreement to arbitrate under a section labeled “MEDIATION”; (2) its small-font text and confusing ordering of sentences; and
(3) the invocation of the Commercial Mediation Rules.”).

180 See id.
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181
Atalese, 219 N.J. at 446-47.

182 See Tetley, supra note 26 (discussing how good faith helps to prevent lengthy and costly disputes, so hiding the ball is unhelpful).

183 See Trout, 2018 N.J. Super. LEXIS 2759, at *7 (holding in part that saying parties “may” arbitrate claims is opaque enough to find
a lack of mutuality of assent).

184 See Flanzman, 456 N.J. Super. at 623-24 (holding that the failure to set a forum for arbitration could prove fatal to compelling such
in court after a complaint is filed).

185 Id. at 625 (“We now address the important consequences of failing to identify in some fashion the process for selecting an arbitration
forum, such as by otherwise designating in the contract any arbitral institution or by identifying any general method for selecting
an arbitration forum. Undertaking this endeavor highlights the importance of addressing--in some fashion--the rights that replaced
judicial adjudication of the underlying dispute. And as Atalese instructs, and as Kleine applied, had this been done, the parties then
would fully understand both the rights that have been waived and the rights that have taken their place.”) (internal citations omitted).

186 See Skuse, 2019 N.J. Super. LEXIS 7, at *1-3 (App. Div. Jan. 16, 2019) (characterizing the agreement to arbitrate claims as a mere
check box at the end of a training module, with unclear labelling).

187
See Goffe, 454 N.J. Super. at 276.

188 See D.M., 2018 N.J. Super. Unpub. LEXIS 1973, at *8 (sending claims of sexual harassment to arbitration).

189 See ClauseBuilder® Tool (output from selecting the most ‘restrictive’ options of single arbitrator, no fact or law opinion, no
appeal, no emergency relief, and binding), AMERICAN ARBITRATION ASSOCIATION, https://www.clausebuilder.org/cb/faces/
index?_afrLoop=2051986620185532&_afrWindowMode=0&_afrWindowId=null&_adf.ctrl-state=17gxyy8gbj_1 (last visited April
1, 2019).

190 See id.

191 See id.

192 See id.

193 See id.

194 See id.

195 See id.

196 Kernahan, 236 at 321-22.

197 See id.

198
Atalese, 219 N.J. at 436.

199 See Tetley, supra note 26 (discussing how good faith helps to prevent lengthy and costly disputes, so hiding the ball is unhelpful).

200 Roman, 456 N.J. Super. at 168.

201 See supra note 125 and accompanying text (holding that the failure to set a forum for arbitration could prove fatal to compelling
such in court after a complaint is filed).

202 Skuse, 457 N.J. Super. at 543.
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203 See Flanzman, 456 N.J. Super. at 635.

204 See supra § IV; see also infra § V.

205
See e.g., Martindale v. Sandvik, Inc., 173 N.J. 76, 81-82 (2002) (providing that an arbitration clause which explained how
arbitration would resolve disputes related to the party's employment and that this would forego a jury trial, is an appropriate

explanation.); Curtis v. Cellco P'ship, 413 N.J. Super. 26, 31-33 (Super. Ct. App. Div. 2010), certif. denied, 203 N.J. 94 (2010)
(compelling arbitration where the provision included the strict option of arbitrating claims, inserted that the parties would not be

“suing in court,” and that there is no judge, jury, or expansive analysis); Griffin v. Burlington Volkswagen, Inc., 411 N.J. Super.
at 518-20 (upholding an arbitration clause which explained the specific remedies available by agreeing to arbitration.).

206
Kernahan, 236 N.J. at 320-21 (“We find that the meaning of the provision is not apparent from the manner in which it relayed

information to the consumer who signed the contract. Although we are not expecting a specific recitation of words to effect a meeting
of the minds to create an agreement to arbitrate, the construct and wording of the instant provision are too confusing and misleading
to meet simple plain wording standards demanded by the public policy of this state for consumer contracts.”).

207
Atalese, 219 N.J. at 448.

208
Kernahan, 236 N.J. at 315; see also N.J. STAT. ANN. § 56:12-1 to -13.

209 Perez, 2016 N.J. Super. Unpub. LEXIS 2631, at *1.

210 Id.

211 N.J. STAT. ANN. § 56:12-1 (West 2019).

212 Id.

213 See infra Appendix C.

214 See supra § IV; See also id.

215
Perez, 2016 N.J. Super. Unpub. LEXIS 2631, at *5-6 (citing Atalese, 219 N.J. at 446).

216 Id. at *1.

217
Kernahan, 236 N.J. at 321-22.

218 See infra Appendix C.

219 Id.

220 Id.

221
Atalese, 219 N.J. at 448.

222 See infra Appendix C.

223 See e.g. Trout, 2018 N.J. Super. Unpub. LEXIS 2759 at *7 (admonishing how the open ended “may” in that provision provided little
confidence and was indeterminate.).
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Treatment Referenced Title Type Depth Page
Number

—
 15.  Gilmer v. Interstate/Johnson Lane Corp.

111 S.Ct. 1647, U.S.N.C., 1991

Registered securities representative brought suit
against his employer alleging that his termination
violated Age Discrimination in Employment Act
(ADEA).   Employer filed motion...

Case — 100+

—
 16.  Goffe v. Foulke Management Corp.

185 A.3d 248, N.J.Super.A.D., 2018

COMMERCIAL LAW - Arbitration. Disputes over
auto sales contracts which were mutually rescinded
by car buyers and dealership were to be heard by
trial court, not arbitrator.

Case — 89+

—
 17.  Griffin v. Burlington Volkswagen, Inc.

988 A.2d 101, N.J.Super.A.D., 2010

LITIGATION - Alternative Dispute Resolution.
Purchaser's claims arose out of and related to
his purchase of vehicle, and thus were subject to
arbitration clause in the retail order...

Case — 100

—
 18.  Hooters of America, Inc. v. Phillips

173 F.3d 933, 4th Cir.(S.C.), 1999

Employer brought action to compel arbitration
of employee's sexual harassment claims
under Federal Arbitration Act (FAA). Employee
counterclaimed for violations of Title VII and...

Case — 68+

—
 19.  Kernahan v. Home Warranty

Administrator of Florida, Inc.

199 A.3d 766, N.J., 2019

COMMERCIAL LAW — Arbitration. Home service
agreement's arbitration provision, which was
confusing, contradictory, and, in part, misleading,
was unenforceable.

Case — 86+

—
 20.  Kindred Nursing Centers Ltd.

Partnership v. Clark

137 S.Ct. 1421, U.S.Ky., 2017

LITIGATION - Alternative Dispute Resolution.
Federal Arbitration Act preempted state rule
requiring power of attorney to clearly authorize the
waiver of jury trial and court...

Case — 80+

— 21.  Kiraly v. Forcepoint, Inc.

2018 WL 4701678, N.J.Super.A.D., 2018

Plaintiff Donna Kiraly appeals from the January 19,
2018 order dismissing her complaint and compelling
arbitration. Because we discern the arbitration
agreement did not include a...

Case — 89+
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Treatment Referenced Title Type Depth Page
Number

—
 22.  Knorr v. Smeal

836 A.2d 794, N.J., 2003

HEALTH - Malpractice. Doctrine of laches barred
surgeon's late motion to dismiss for failure to file
affidavit of merit.

Case — 100+

—
 23.  Leodori v. CIGNA Corp.

814 A.2d 1098, N.J., 2003

LABOR AND EMPLOYMENT - Arbitration.
Employee did not assent to arbitration provision of
employee handbook.

Case — 88+

—
 24.  Marchak v. Claridge Commons, Inc.

633 A.2d 531, N.J., 1993

Arbitration. Arbitration clause in home construction
contract did not preclude owner's suit against
builder for construction defects.

Case — 100

—
 25.  Martindale v. Sandvik, Inc.

800 A.2d 872, N.J., 2002

LABOR AND EMPLOYMENT - Contracts.
Arbitration provision in employment application was
not contrary to public policy and thus was valid.

Case — 100

— 26.  Morgan v. Sanford Brown Institute

137 A.3d 1168, N.J., 2016

EDUCATION - Alternative Displute Resolution.
Putative delegation clause in arbitration provision
in for-profit post-secondary education institute's
enrollment agreement was not...

Case — 100+

—
 27.  Moses H. Cone Memorial Hosp. v.

Mercury Constr. Corp.

103 S.Ct. 927, U.S.N.C., 1983

Contractor sought arbitration under Federal
Arbitration Act of its dispute with hospital. The
United States District Court for the Middle District of
North Carolina, at...

Case — 100+

—
    28.  Muhammad v. County Bank of

Rehoboth Beach, Delaware

912 A.2d 88, N.J., 2006

COMMERCIAL LAW - Contracts. Class-arbitration
waiver contained in payday loan's arbitration
agreement was unconscionable due to public
interest.

Case — 100
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Number

— 29.  P.H. v. L.W.

196 A.3d 1007, N.J.Super.A.D., 2018

FAMILY LAW — Child Custody. New Jersey
court did not acquire home-state jurisdiction
under Uniform Child Custody Jurisdiction and
Enforcement Act.

Case — 100

— 30.  Perez v. Leonard Automotive Enterprises,
Inc.

2018 WL 2089866, N.J.Super.A.D., 2018

Plaintiff, on her own behalf and others similarly
situated, commenced this action against defendant
Leonard Auto Enterprises, Inc., from which she
purchased a motor vehicle....

Case — 83+

—
 31.  Rent-A-Center, West, Inc. v. Jackson

130 S.Ct. 2772, U.S., 2010

COMMERCIAL LAW - Arbitration. Arbitration
provision of employment agreement was a valid
delegation under the Federal Arbitration Act.

Case — 100+

—
 32.  Roach v. BM Motoring, LLC

155 A.3d 985, N.J., 2017

COMMERCIAL LAW — Arbitration. Car dealership's
failure to advance arbitration filing fees or respond
to purchaser's arbitration demands barred it from
later compelling arbitration.

Case — 85+

— 33.  Rogers v. SWEPI LP

757 Fed.Appx. 497, 6th Cir.(Ohio), 2018

REAL PROPERTY — Alternative Dispute
Resolution. Issue of whether arbitration clause in oil
and gas lease triggered absent lessee's payment of
signing bonus was for arbitrator to...

Case — 100+

— 34.  Roman v. Bergen Logistics, LLC

192 A.3d 1029, N.J.Super.A.D., 2018

LABOR AND EMPLOYMENT — Arbitration.
Provision in arbitration agreement signed by
employee, precluding recovery of punitive damages,
was unenforceable as being against public...

Case — 84+

—
 35.  Sakkab v. Luxottica Retail North

America, Inc.

803 F.3d 425, 9th Cir.(Cal.), 2015

LABOR AND EMPLOYMENT - Arbitration. FAA
did not preempt California rule barring waiver
of representative Private Attorneys General Act
claims.

Case — 100
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— 36.  Skuse v. Pfizer, Inc.

202 A.3d 1, N.J.Super.A.D., 2019

LABOR AND EMPLOYMENT — Arbitration. Click
box on the last slide of a training module emailed to
employees did not substantiate employee's assent
to a mandatory arbitration policy.

Case — 88+

—
    37.  Southland Corp. v. Keating

104 S.Ct. 852, U.S.Cal., 1984

Individual actions and class action by convenience
store franchisees were brought against franchisor
alleging, among other things, fraud, breach of
contract and violation of...

Case — 100

—
 38.  Stelluti v. Casapenn Enterprises, LLC

1 A.3d 678, N.J., 2010

TORTS - Public Amusements and Entertainment.
Fitness center's exculpatory agreement was
enforceable as to injury member sustained when
handles of spin bike dislodged.

Case — 67+

—
 39.  Torrance v. Aames Funding Corp.

242 F.Supp.2d 862, D.Or., 2002

COMMERCIAL LAW - Arbitration. Unconscionable
provisions rendered arbitration agreement in
refinancing contract invalid.

Case — 100

— 40.  Trout v. Ford

2018 WL 6613644, N.J.Super.A.D., 2018

Plaintiff James Trout appeals from a March 29,
2018 order compelling arbitration of his Consumer
Fraud Act (CFA) and Truth in Consumer Contract,
Warranty and Notice Act (TCCWNA)...

Case — 88+

— 41.  Twin City Pipe Line Co. v. Harding Glass Co.

51 S.Ct. 476, U.S.Ark., 1931

On Writ of Certiorari to the United States Circuit
Court of Appeals for the Eighth Circuit. Suit by the
Twin City Pipe Line Company and another against
the Harding Glass Company. ...

Case — 100

— 42.  Validity of Clause of Arbitration Agreement
Requiring Confidentiality of Arbitration
Proceedings
Validity of Clause of Arbitration Agreement
Requiring Confidentiality of Arbitration Proceedings

2017 WL 2022698, 2017

Many disputes—such as those between employees
and employers, consumers and internet providers,
or credit card holders and credit card companies—
are governed by agreements providing...

Secondary
Source

— 98+
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