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INTRODUCTION 

 My grandfather is a wise man and investor. Now, I don’t just say that because we share 

the same given name. He is wise because he spends the time and effort necessary to make 

informed investment decisions. He reads annual reports just as faithfully as he reads the latest 

issue of Barron’s. Therefore, it should come as no surprise that every proxy-season he dutifully 

returns his voting instructions. Unfortunately, despite my grandfather’s diligence, there is 

currently no way of confirming whether his vote is tallied as instructed.2 This lack of vote-

integrity, caused by America’s opaque custodial-ownership model and convoluted proxy system, 

                                                             
1 J.D. Candidate 2019, Rutgers Law School. 
2 See discussion infra Part II.  
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means his diligence may be for naught. He might as well join the majority of retail investors who 

simply do not vote at all.3  

Fortunately, blockchain technology offers a potentially revolutionary solution for 

improving the integrity of shareholder voting. Proxy voting platforms that incorporate this 

technology may remedy several prevailing issues in America’s proxy voting machinery. 

Particularly, these platforms have the potential to increase the accuracy of vote tabulation and 

provide shareholders with timely vote confirmation. Likely, these platforms will likely have a 

negligible impact on retail investor participation. Nonetheless, Blockchain technology will 

improve the legitimacy of shareholder democracy by restoring the integrity of the proxy voting 

system.  

Part I of this paper provides background on the theory of shareholder democracy and the 

significance of the retail investor’s voice. By providing a brief history on shareholder 

democracy, this part aims to temper some of the hype surrounding blockchain technology. 

Shareholder democracy is a complex paradigm. As revolutionary as blockchain is on a technical 

level, it will not revolutionize this long-debated concept.    

Part II describes the mechanics of America’s proxy system. It highlights the 

inefficiencies blockchain can actually solve. Part III addresses the low participation rate of retail 

investors. It highlights the horizontal disparity of retail participation relative to that of 

institutional investors.   

                                                             
3 See discussion infra Part III. 
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Part IV of this paper describes blockchain’s capacity to change the status quo. It begins 

by providing a technical description of the distributed ledger process and concludes with an 

exploration of blockchain’s beneficial features.   

It is important to note that this paper will not attempt to weigh the merits of retail investor 

participation in terms of a corporation’s value. The institutional voice may very well be an 

adequate check on agency costs, especially if one accepts the notion that "the interests of a 

minority owner run parallel to those of the controlling majority and are in the main protected by 

the self-interest of the latter."4 Alternatively, it is equally possible that “active investor 

involvement in corporate decision making” is simply a disruptive wrench in the corporate 

hierarchical decision-making structure.5  

I. Shareholder Democracy and the Voice of the Retail Investor  

Admittingly, it is difficult to justify the decision to center this paper around the individual 

retail investor. Especially when retail investors have been called “the Rodney Dangerfields of 

corporate governance.”6 As explained in Part II of this paper, the retail investor is largely 

apathetic and lacks meaningful influence in corporate elections and contemporary corporate 

governance.7 However, despite this marginalization, the retail investor has remained a central 

concern for scholars, legislators, regulators, and financial service providers.8 Professor Dalia 

Tsuk Mitchell provides a great explanation for this paradox by attributing the concern for 

individual shareholders to our society’s belief in popular government; that “the sovereignty of 

                                                             
4 ADOLF A. BERLE & GARDINER C. MEANS, THE MODERN CORPORATION AND PRIVATE PROPERTY 68 (1932) 
5 Stephen M. Bainbridge, Response to Increasing Shareholder Power: Director Primacy and Shareholder 
Disempowerment, 119 Harv. L. Rev. 1735, 1749 (2006). 
6 John Endean, Commentary, The Untapped Power of Individual Investors, The Wall St. J. (Oct 5, 2014, 5:09 PM), 
https://www.wsj.com/articles/john-endean-the-untapped-power-of-individual-investors-1412543380.  
7 See discussion infra Part II.  
8 Dalia Tsuk Mitchell, Symposium, Understanding Corporate Law Through History: Shareholders as Proxies, 63 
Wash & Lee L. Rev. 1503, 1578 (2006).  
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the state shall be distributed among those whose interests are at stake [and] that the government 

shall periodically secure the consent of the governed.”9 Applying this perspective, the retail 

investor is the natural and likely recipient for legislative, regulatory, or market protection. 

Accordingly, even if blockchain will have negligible impact on shareholder participation its 

implementation is a necessary evolution in the protection of shareholder suffrage.  

Shareholder democracy is an elusive concept. Its denotation hangs in the center of a 

century-old game of tug-of-war waged between two divergent groups of corporate scholars: 

those who view shareholders as mere investors and those who view shareholders as potential 

participants in management.10 Discerning the meaning of shareholder democracy is further 

complicated by divergent views concerning the significance of the horizontal relationships 

between shareholders.11 Some scholars view shareholder democracy solely in regard to the 

vertical relationship between shareholders and management, while others recognize subordinate 

conflicts within the shareholder class.12     

The meaning of shareholder democracy fluctuated as peripheral concerns changed with 

each decade.13 Consequently, throughout the 20th century, scholars and advocates advanced a 

procession of themes in the fight for shareholder democracy.14 Arguments emphasizing 

empowerment, ownership, and disclosure surfaced and retreated intermittently as surrogates in 

the broader debate over themes such as collectivism, individualism, and consumerism.15 To 

some, the fight for greater shareholder democracy has amounted to nothing more than “empty 

                                                             
9 Id.  
10 See id. at 1509.  
11 Colleen A. Dunlavy, Symposium, Understanding Corporate Law Through History: Social Conceptions of the 
Corporation: Insights from the History of Shareholder Voting Rights, 63 Wash & Lee L. Rev. 1347, 1365 (2006).  
12 Id.  
13 Mitchell, supra note 8, at 1509-14.  
14 Id.  
15 Id. at 1512-13. 
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rhetoric” and “all that remains of the ideal of shareholder democracy is the power of 

shareholders to elect their directors …and exit if they cannot.”16  

While pessimistic, this characterization of shareholder democracy has a ring of truth. In 

1932, Adolf A. Berle, Jr. and Gardiner C. Means concluded in The Modern Corporation and 

Private Property, that “the usual stockholder has little power over the affairs of the enterprise 

and his vote, if he has one, is rarely capable of being used as an instrument of democratic 

control.”17 More recently, at the turn of the 21st century, Professor Lucian A. Bebchuk described 

the modern the shareholder franchise as a myth. 18 After an empirical examination of 

contemporary corporate elections, he found that “[s]hareholders [still] do not have a viable 

power to replace the directors of public companies.”19 Despite 75 years of reformation and the 

rise of the institutional investor, Bebchuk’s findings echo the concerns of Berle and Means. 

Blockchain will not directly change this landscape of shareholder democracy. While 

revolutionary, it is nonetheless a mechanical solution. Its value lies in protecting the retail 

investor’s voice.  

A. What is Shareholder Voice 

Most discussions of shareholder voice reference Albert O. Hirschman’s classic text, Exit, 

Voice, and Loyalty: Responses to Decline in Firms, Organizations, And States; wherein voice is 

seen as an alternative and substitute for exit.20    

Voice is here defined as any attempt at all to change, rather than to escape from, an 
objectionable state of affairs, whether through individual or collective petition to 

                                                             
16 Id. at 1514. 
17 BERLE, supra note 4, at 83. 
18 Lucian A. Bebchuk, Essay, The Myth of the Shareholder Franchise, 93 V. L. Rev. 675, 677 (2007). 
19 Id. 
20 See, e.g., Dov Solomon, The Voice: The Minority Shareholder’s Perspective, 17 Nev. L.J. 739, 757 (2017); 
Emeka Duriugbo, Stimulating Long-Term Shareholding, 33 Cardozo L. Rev. 1733, 1758 (2012).  
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the management directly in charge, through appeal to a higher authority with the 
intention of forcing a change in management, or through various types of actions 
and protests, including those that are meant to mobilize public opinion.21 

 

In the shareholder context, Hirschman’s broad characterization of voice would include any 

communication of shareholder discontent that falls short of exiting one’s position.22 Thus, 

shareholder voice may manifest itself in a letter from institutional investor, like Larry Fink’s 

annual letter to CEOs.23 Alternatively, it may be exercised in the form of a shareholder derivate 

lawsuit.24 However, the most obvious manifestation of shareholder voice is found in the 

shareholder vote.25 For the purpose of this paper, the concept of shareholder voice will be limited 

to the shareholder voting context. 

“Although shareholders may “own” the corporation, they do not have the right to manage 

the business.”26 Nonetheless, shareholders are able to exercise authority over their stake by 

exercising their right to vote27 in the election of directors, to approve fundamental transactions, 

to amend corporate governing documents, and to approve proposals brought by their fellow 

shareholders.28 Under existing statutes, shareholders cannot adopt these fundamental decisions 

on their own; such decisions must be initiated by the board.29 In this sense, American 

                                                             
21 ALBERT O. HIRSCHMAN, EXIT, VOICE, AND LOYALTY: RESPONSES TO DECLINE IN FIRMS, ORGANIZATIONS, AND 
STATES 30 (1970).  
22 See id.  
23 See Letter from Larry Fink to CEOs,  https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter  
24 See Hirschman, supra note 21, at 30. 
25 Solomon, supra note 20, at 757.  
26 Julian Velasco, The Fundamental Rights of the Shareholder, 40 U.C. Davis L. Rev. 407, 416 (2006) 
27 See Henry T. C. Hu & Bernard Black, Equity and Debt Decoupling And Empty Voting II: Importance and 
Extensions, 156 U. Pa. L. Rev. 625, 632 (2008)(explaining the significance in the linkage of economic and voting 
ownership).  
28 See Marcel Kahan & Edward Rock, The Hanging Chads of Corporate Voting, 96 Geo. L. J. 1227, 1232 (2008) 
29 Bebchuk, supra note 18, at 680. 
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corporations have been characterized by some as a “representative democracy.”30 Thus, chief 

among shareholder voting rights is the right to elect and remove directors.31 

B. The History of Shareholder Voice 

Just as there are many mediums for the exercise of shareholder voice, there are many 

issues for the direction of that voice.32 This paper will primarily examine shareholder voice 

within the “agency costs” paradigm of corporate governance.33 Although popularized in the 

1970s, the origins of this paradigm can be traced to Berle and Means’ The Modern Corporation 

and Private Property, which exposed the extensive separation of ownership and control that had 

resulted from the rapid dispersion of stock ownership at the turn of the 20th century.34  

Berle and Means brought the deficiency of shareholder control to the forefront of 

conversation at a time when individual investors comprised over 90% of corporate ownership.35 

Today, individual investors comprise a mere 30% of share ownership.36 The roughly nine 

decades in-between have seen an ebb and flow of support for shareholder voice as an effective 

solution to the “harmful effects of the ownership-management separation.”37 As described by 

                                                             
30 Lucian A. Bebchuk, The Case for Increasing Shareholder Power, 118 Harv. L. Rev. 833, 837 (2005); Statement 
of Richard C. Breeden, Chairman, Securities and Exchange Commission, (Oct17 1991) at 63.   
31 See Velasco, supra note 26, at 417; see also Bebchuk, supra note 17 (highlighting the importance of a 
shareholder’s right to select directors given court’s reluctance to review director decision making).  
32 See Velasco, supra note 26, at 417. 
33 See Marc T. Moore and Antoine Reberioux, Corporate Power in the Public Eye: Reassessing the Implications of 
Berle’s Public Consensus Theory, 33 Seattle U.L. Rev. 1109, 1110 n.7 (2010)(“The ‘agency costs’ paradigm of 
corporate governance scholarship essentially distills the subject down to a problem of aligning the conflicting 
incentive patterns of different corporate participants.”) 
34 See BERLE, supra note 4, at 139. 
35 Carol GoForth, Proxy Reform as a means of Increasing Shareholder Participation in Corporate Governance: Too 
Little, But Not Too Late, 43 Am. U. L. Rev. 379, 384 (1994); Cf. Mitchell, supra note 7(describing how 
contemporary academics also feared the risk that dispersed shareholders would cede control to larger shareholders).  
36 Broadridge Financial Solutions, 2017 Proxy Season Review (Sep 2017), 
https://proxypulse.broadridge.com/proxypulse/_assets/docs/broadridge-2017-proxy-season-review.pdf. 
37 See Dale A. Oesterle & Alan R. Palmiter, Judicial Schizophrenia in Shareholder Voting Cases, 70 Iowa L. Rev. 
485, 486-89 (1994)(contemplating three distinct phases of academic faith in shareholder voting as an antidote to 
“management control”).    
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Dale A. Oesterle and Alan R. Palmiter in their critique of “judicial inconsistency in voting 

cases”, confidence in shareholder voice progressed in three phases.38  

 Academic and regulatory support for shareholder voice began to flow in the thirty years 

that followed Berle and Means’ critique of management control.39 This phase began with the 

institutionalization of corporate democracy when Congress enacted the Securities Act of 1933 

and the Securities Exchange Act of 1934.40 Particularly, the 1934 Act established the Securities 

and Exchange Commission (“SEC”) and authorized it to, among other things, promulgate rules 

governing proxy voting.41 The legislative history behind Section 14(a) of the Exchange Act 

demonstrates that Congress intended for the SEC to regulate the proxy process with the goal of 

protecting the “free exercise of the voting rights of stockholders.”42 In 1942 the SEC examined 

the existing proxy regulations and sought “to give individual shareholders more meaningful 

voices”.43 The SEC aimed to achieve this by providing shareholders the means to place proposals 

as well as director and auditor nominations on the company’s proxy solicitation material.44 

However, in response to opposition from business groups, the SEC walked back its stance on 

director and auditor nominations when it only promulgated the shareholder proposal rule in its 

1942 release.45 Although the SEC’s proxy rules intended to return a measure of control to 

shareholders, they fell short of providing meaningful power and failed to “rouse shareholders 

from their passivity.”46 The first era’s wave of confidence in individual shareholder voice began 

                                                             
38 See id.   
39 See id. at 487.  
40 Goforth, supra note 35, at 386; Emerson and Latcham, SEC Proxy Regulation: Steps Toward More Effective 
Stockholder Participation, 59 YALE L.J. 635, 642 (1950).  
41 Goforth, supra note 35, at 387.  
42 H.R. REP. 73-1383, H.R. Rep. No. 1383, 73RD Cong., 2ND Sess. 1934, 1934 WL 1290 (Leg.Hist.)  
43 Mitchell, supra note 8, at 1549.  
44 Id. at 1551 
45 Id.  
46 Goforth, supra note 35, at 388.  
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to wane with the SEC’s first amendments to the shareholder proposal rule in 1947 and it was 

effectively extinguished with further amendments in 1954.47  

 If confidence in shareholder voice had flowed in the first phase, it ebbed in the second.48 

By 1970, shareholder voice was deemed ineffectual.49 In this era, focus shifted to the market  as 

a constraint on corporate mismanagement.50 As such, the shareholder vote gained effectiveness 

when weaponized in the form of hostile stock acquisitions and takeovers.51 For a period of 

twenty years, the threat of takeover provided a check on management.52 Hostile stock acquisition 

was championed in the fight against agency costs until antitakeover statutes and poison pill 

defenses effectively ended its power in the late 1980’s.53  

As framed by Oesterle and Palmiter, the third phase of shareholder voice began in the 

1990s with the rise of the institutional investor.54 Senator Christopher Bond demarcated this era 

in his opening statement before a 1991 congressional hearing on the protection of shareholder 

rights; “[n]ow that the furor over hostile corporate takeovers has subsided, I hope that we will be 

able to consider the issues of management, accountability, shareholders rights, economic 

competitiveness, and the role of institutional investors in a reasonable and balanced manner.”55 

In this era, the role of the institutional investor appears to be that of champion.56 Retail investors, 

like Edward Season, find comfort in passivity; “[w]e Main Street Investors look to the large 

                                                             
47 Mitchell, supra note 8, at 1560.  
48 See Oesterle & Palmiter, supra note 37, at 487.   
49 Id.  
50 Mitchell, supra note 8, at 1513. 
51 See id. at 488.  
52 Id. 
53 Id.; See Joseph A. Grundfest, Just Vote No: A Minimalist Strategy for Dealing with Barbarians Inside the Gates, 
45 Stan. L. Rev. 857, 858-62 (1993). 
54 See Oesterle & Palmiter, supra note 37, at 488.  
55 Shareholder Rights: Hearing Before the Subcomm. on Securities of the Senate Comm. on Banking, Housing, and 
Urban Affairs, 102nd Cong. (1991) (statement of Christopher S. Bond). 
56 See Oesterle & Palmiter, supra note 37, at 489.  
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investors to aggressively represent their interests so that to also represent our interests. We 

applaud their due diligence in evaluating the companies in which they invest.”57 

C. Why Might the Retail Investor’s Vote Matter?  

If the concept of shareholder democracy has been commandeered by empty rhetoric and 

the voice of the retail investor has been eclipsed by that of the institutional investor, why should 

this paper analyze blockchain’s potential in the context of the individual investor? 

Foremost, despite skepticism, the debate over shareholder democracy generally agrees 

with the principle of protecting individual shareholder voting rights.58 Much of the debate is 

focused on the scope and intrusiveness of that voting power.59 Since blockchain has the potential 

to bring integrity to the proxy process it may serve as an effective safeguard against 

infringements on this fundamental right of individual shareholders.  

Alternatively, this reasoning also caters to those who favor director primacy60 over 

shareholder empowerment. “The shareholder franchise is the ideological underpinning upon 

which the legitimacy of directorial power rests.”61 Therefore, if blockchain can solidify the 

integrity of the shareholder voting process it will also solidify the legitimacy of director control. 

In a similar way, greater voter participation would also provide a “more accurate measure of 

shareholder sentiment…” by providing the representation of a larger constituency. 62  

                                                             
57 Shareholder Rights: Hearing Before the Subcomm. on Securities of the Senate Comm. on Banking, Housing, and 
Urban Affairs, 102nd Cong. (1991) (statement of Edward Season). 
58 See discussion supra Part I.   
59 Id.  
60 See Bainbridge, supra note 5. 
61 Blasius Industries, Inc. v. Atlas Corp., 564 A.2d 651, 659 (Del. Ch. 1988). 
62 John Endean, The Promise of the Enhance Broker Internet Platform, HARVARD LAW SCHOOL FORUM ON 
CORPORATE GOVERNANCE AND FINANCIAL REGULATION (Sep. 22, 2013), 
https://corpgov.law.harvard.edu/2013/09/22/the-promise-of-the-enhanced-broker-internet-platform/. 
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Furthermore, if engaged, retail investors may have an impact on the outcome of proxy 

contests.63 DuPont’s 2015 victory over hedge fund activist Nelson Peltz lends credence to this 

belief.64 Objectively, the importance of the individual shareholder vote cannot be denied, 

especially when considering the implications of recent developments in corporate governance 

such as the “virtual elimination of discretionary broker voting”65, the increased frequency of 

proxy contests, the threat of withhold campaigns, and the growing adoption of majority voting 

standards.66 In this new landscape, even a small increase in retail participation can have a major 

impact on a vote’s result.67 

II. The Mechanics of Shareholder Voting 

Blockchain’s impact on shareholder democracy and shareholder voice will not manifest 

in the theoretical realm explored in Part I. Rather, Blockchain’s utility exists within the 

mechanics of shareholder voting. 

A. Custodial Ownership and The Pitfalls of Fungible Bulk 

It is a tenant of Delaware Corporate law that only record owners are entitled to vote and 

that these record owners may delegate their voting authority by way of proxy.68 Under this 

framework the United States developed a model of custodial ownership in response to rising 

trade volume and the logistical impracticality of a certificated share system.69 Through this 

                                                             
63 Jill E. Fisch, Standing Voting Instructions: Empowering the Excluded Retail Investor, 102 Minn. L. Rev. 11, 12 
(2017); Christopher Gulinello, The Retail-Investor Vote: Mobilizing Rationally Apathetic Shareholders to Preserve 
or Challenge the Board’s Presumption of Authority, 2010 Utah L. Rev. 547, 571 (2010).  
64 Id.  
65 Id. at 13.  
66 Yaron Nili & Kobi Kastiel, In Search of “Absent” Shareholders: A New Solution to Retail Investors’ Apathy, 41 
Del. J. Corp. L. 55, 76 (2016).   
67 Id. 
68 Kahan, supra note 28, at 1232. 
69 Id. at 1237.  
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model, an investor purchases stock through a custodian, such as a bank or brokerage firm.70 In 

turn, that custodian holds the shares through its account at the Depository Trust Company 

(“DTC”), with the DTC serving as the record owner on a corporation’s ledger.71 Importantly, 

“the DTC account holds all the banks shares in fungible bulk, without any subdivision into 

separate accounts of the custodian’s customers.”72 While a necessary ad hoc response to the 

“paperwork crunch” of the 1960’s,73 this system of fungible bulk sacrifices traceability and 

accuracy for efficiency.74 In this regard, Article 8 of the U.C.C. codifies a beneficial 

shareowner’s property rights as a pro-rata interest in the bulk of shares held by their intermediary 

and not as a right to an individual share.75 

B. The Proxy Voting System 

Most shareholders do not physically attend shareholder meetings.76 Thus, to obtain state 

mandated quorum requirements corporations must solicit proxies from shareholders willing to 

cede their voting authority to representatives.77 After a record date is set, the process begins when 

DTC transfers its voting authority to custodians through an omnibus proxy.78 Typically, these 

custodians then outsource their proxy-processing to Broadridge Financial Services, 

Inc.(Broadridge) or another proxy servicing firm.79 The custodians transfer their voting authority 

to Broadridge who in turn delivers a proxy statement and voting instruction form (“VIF”) to each 

                                                             
70 Id.  
71 Id.  
72 Id. at 1239. 
73 Id. at 1237.  
74 See In Re Dole Food Co., 2017 Del. Ch. Lexis 25 (Ch. Feb. 15, 2017)(finding it practically impossible to resolve 
a share owner discrepancy based on DTC’s ledger).  
75 Kahan, supra note 28 at 1242.  
76 See Securities and Exchange Commission, Concept Release on the U.S. Proxy System, Release No. 34-
62495(July 22, 2010), available at http://www.sec.gov/rules/concept/2010/34-62495.pdf. 
77 See Goforth, supra note 35, at 387.  
78 See Crown Emak Partners, LLC v. Kurz, 992 A.2d 377, 382 (Del. 2010). 
79 Id.  
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beneficial owner.80 “When everything works perfectly, Broadridge receives voting instructions 

[from beneficial owners], verifies receipt, verifies that the signatories have voting authority, 

executes the proxy on behalf of its custodian(bank or broker) principal aggregating the 

instructions it has received, and then forwards the proxies to the tabulator.”81  

C. Issues Within the Status Quo 

“The complexity of the custodial ownership system, combined with the pressure of 

numerous shareholder votes, creates a system that is far more complex and fragile than the one 

anticipated by the Delaware legal structure.”82 In 2010, the SEC unabashedly addressed these 

issues head-on.83 The SEC recognized that just the perception of defects in the accuracy, 

transparency, and cost-efficiency of the proxy system could lead to a lack of confidence in the 

overall proxy process.84 These deficiencies, whether actual or perceived, threaten shareholder 

empowerment, question the legitimacy of corporate elections, and discourage shareholder 

participation.85 In its concept release, the SEC asked “[w]hether [it] should take steps to enhance 

the accuracy, transparency, and efficiency of the voting process.”86 A sampling of roughly half 

of the comments the SEC received in response to this release, answers this question with a 

resounding yes. 

 

 

                                                             
80 Id.; see also 17 CFR 240.14a-16 (permitting issuers to furnish proxy materials to shareholders by posting them on 
the internet as long as shareholders are provided notice of the electronic availability of the proxy materials).   
81 See Kahan, supra note 28, at 1247.   
82 Id. at 1249. 
83 See SECURITIES AND EXCHANGE COMMISSION, supra note 76.  
84 Id.   
85 Id.  
86 See SECURITIES AND EXCHANGE COMMISSION, supra note 76. 
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1. Over-voting  

Foremost, a principal issue arising from the current proxy system is that of over-voting.87 

Simply put, over-voting arises when a vote tabulator receives more votes from a securities 

intermediary than the number of shares the intermediary is entitled to vote.88 “This situation 

principally arises in connection with lending transactions and ‘fails to deliver’.”89  

With regard to lending transactions, over-voting occurs when a broker lends out a margin 

customer’s securities or an institution’s shares pursuant to a stock-loan arrangement.90 In both 

situations, the lending custodian might provide a voting instruction form to their customer 

without first determining whether the customer’s shares had been lent out.91 Consequently, it is 

possible for both the lender and the borrower to receive voting instruction forms for the same 

share.92 This over-voting situation is troubling. However, it is theoretically less threatening to 

shareholder democracy than over-voting caused by “fails to deliver” because in this situation a 

broker’s reconciliation method has the potential to be less arbitrary.93  

Separately, over-voting also occurs in situations when a counterparty fails to deliver 

securities before a transaction’s settlement date.94 In processing the failed transaction, the 

clearing agency arbitrarily allocates the fail to one of many receiving-side broker-dealers.95 

Over-voting resulting from this situation is theoretically an infringement on shareholder 

                                                             
87 See id. at 26. 
88 Id.  
89 Id. at 27.  
90 Id.  
91 Id.  
92 Id.  
93 Id. at 34 (alluding to the possibility that a broker may reconcile this form of over-voting through contractual 
agreements with the margin customer or lending institution).  
94 Id. at 30.  
95 Id.  
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democracy because a custodian’s reconciliation method must be arbitrary and cannot rely on pre-

existing contractual agreement.96  

A custodian faces steep penalties if it fails to reconcile an over-voted position.97 A 

custodian can choose one of two reconciliation methods; they can reconcile prior to mailing VIFs 

or after receiving VIFs.98 Pre-mailing reconciliation requires that the custodian determine vote 

entitlement before soliciting proxies.99 This allows the beneficial owner to know exactly how 

many shares they are entitled to vote.100 Conversely, the post-mailing method allows the 

custodian to cover its over-voted position with uninstructed shares.101 However, if the over-voted 

position exceeds the number of uninstructed shares, the custodian must arbitrarily toss some of 

its clients’ executed VIFs.102 Custodian’s are not required to disclose their reconciliation 

methods.103  

2. Inaccurate Vote Tabulation  

Shareholders are likely to be disenfranchised by numerous high-profile controversies 

involving errors in vote-tabulation.104 These substantial errors question the legitimacy of election 

results and shake shareholder confidence in the voting system. An example of gross inaccurate 

vote-tabulation can be found in the 2008 withhold campaign waged against Yahoo Inc.’s 

                                                             
96 Id. at 34.  
97 Lauren Rae Silva, NYSE Fines Firms in ‘Over-Voting’. THE STREET (Jun 13, 2006), 
https://www.thestreet.com/story/10291435/1/nyse-fines-firms-in-over-voting.html (reporting that UBS, Goldman, 
and Credit Suisse were fined $1.35 million for over-voting in corporate elections). 
98 KAHAN & ROCK, supra note 28, at 1262.  
99 Id.  
100 Id. 
101 Id.  
102 See id.  
103 See SECURITIES AND EXCHANGE COMMISSION, supra note 76.  
104 Richard W. Barrett, Note, Elephant in the Boardroom?: Counting the Vote in Corporate Elections, 44 VAL. U.L. 
REV. 125 (2009). 
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incumbent CEO, Jerry Yang.105 Following the company’s annual meeting, Yahoo declared that 

Mr. Yang had received support from 85% of the shares voted.106 In reality, Broadridge had 

miscounted 20% of the shares tallied.107 After prompting by Yang’s opposition, Broadridge 

discovered this error and disclosed that “shareholder votes were tabulated on paper.”108 Another 

example rests in the most expensive proxy battle ever, the fight between Procter and Gamble Co. 

and activist investor Nelson Peltz.109 While Procter and Gamble initially claimed it won the 

proxy fight, Mr. Peltz commissioned an independent recount which indicated he won by 42,000 

votes or 0.0016% of the total shares outstanding.110 The recount was questioned when Procter 

and Gamble announced the results of a certified vote showing Peltz’s defeat by 500,000 votes or 

0.025% of the 2 billion votes cast.111  

3. Lack of Auditability and End-to-End Confirmation  

An individual investor’s inability to confirm whether their vote was cast as instructed is a 

critical deficiency undermining the transparency of the proxy voting process.112 The SEC admits 

that “it is not currently possible to match a particular investor’s vote to a specific securities 

position held at securities depository.”113 In a relevant controversy, apropos custodial-ownership, 

                                                             
105 Id.  
106 Jessica E. Vascellaro, Yahoo Shareholder Questions Vote on CEO, THE WALL STREET JOURNAL (Aug 5, 2008), 
https://www.wsj.com/articles/SB121788630096211373. 
107 Barrett, supra note 104, at 126.   
108 Scott M. Fulton III, Huge Correction: More Opposition to Yahoo’s Yang than First Tabulated, BETA NEWS 
(Aug 6, 2008), https://betanews.com/2008/08/06/huge-correction-more-opposition-to-yahoo-s-yang-than-first-
tabulated/.  
109 Sharon Terlep & David Benoit, P&G Concedes Proxy Fight, Adds Nelson Peltz to Its Board, The Wall St. J. 
updated Dec. 15, 2017  
110 Id.  
111 Id.  
112 See Letter from Niels Holch, Exec. Dir., Shareholder Communications Coalition, to Elizabeth M. Murphy, 
Secretary, SECURITIES AND EXCHANGE COMMISSION (October 20, 2010), https://www.sec.gov/comments/s7-14-
10/s71410-206.pdf; Letter from Charles V. Rossi, President, The Securities Transfer Association, Inc., to Elizabeth 
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Vice Chancellor Laster found that simply determining share ownership “would require a forensic 

audit of herculean proportions.”114  

Institutional investors have the same desire for end-to-end vote confirmation as retail 

investors.115 Consider the opinion of Jonathan Fiegelson, speaking on behalf of the Teachers 

Insurance and Annuity Association of America and College Retirement Equities Fund, “from our 

perspective as a large institutional shareholder holding portfolio company stock through a bank 

custodian, it is vitally important that we be able to track the progress of our voting 

instructions.”116 

Shareholders are not alone in the call for end-to-end vote confirmation.117 In 2010, thirty-

three representatives from all groups within the proxy system joined together to present the SEC 

with an industry-wide solution.118 Although the industry’s efforts were applauded, they fell short 

of presenting a workable solution.119 The SEC believes the inability to provide vote confirmation 

stems from the fact that “no one individual participant in the voting process … possesses all the 

information necessary to confirm whether a particular beneficial owner’s vote has been timely 

received and accurately recorded.”120 In a 2012 comment, the Securities Transfer Association, 

Inc. (“STA”) agreed that the need for end-to-end confirmation is important but felt that effective 

implementation of end-to-end confirmation should be based on a system whose integrity is 
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unimpeachable.121 This obstacle is the very challenge blockchain purports to solve.122 As Part IV 

will demonstrate, “Blockchain technology is at heart a record-keeping technology, and it 

purports to enable the creation of permanent, unchangeable records.”123 

III. The Reality of Retail Investor Participation  

This paper would be remiss if it did not address blockchain’s potential impact on the 

historically low level of retail investor participation in shareholder voting.124 As demonstrated in 

Part I, the landscape of shareholder democracy has changed from an environment once 

dominated by dispersed retail investors to one characterized by retail passivity.125 The current 

low level of retail investor participation is due to a change in the composition of share 

ownership, the complexity of the proxy-process, and ultimately the rational apathy of retail 

investors.126  

A. Historical Participation Rates 

In the years predating Berle and Means’ The Modern Corporation and Private Property, 

the number of individual shareholders had increased exponentially.127 In that era, individuals 

comprised 90% of share ownership.128 Today, retail  

investors comprise just 30% of share ownership.129 This change in composition 

accentuates the horizontal disparity between institutional and retail voting participation rates.130 
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In 2012, institutional investors voted 90% of their shares, while retail investors voted a paltry 

31% of their shares.131 The institutional participation rate has remained relatively constant over 

the last five years.132 Conversely, over the same period, the retail participation rate has fallen to 

29%.133 From 2012 to 2015, the retail participation rate fell by 1% each year.134 In 2016, retail 

participation held at 28%, unchanged from the year prior.135 In 2017, retail participation rose by 

1% to 29%.136 It is too early to tell whether this change in direction indicates a trend reversal.  

A change in the horizontal disparity of shareholder participation rates may significantly 

impact the outcome of a shareholder vote.137 Voting retail investors typically support 

management recommendations.138 For example, in 2016, “retail investors cast 85% of their 

voting shares against proxy access”, while “institutions cast 60% of their voted shares in support 

of proxy access.”139 This fact raises questions for the shareholder democracy paradigm. If proxy 

access is seen as improving shareholder democracy, why are individual investors voting against 

it?  Similarly, this fact questions the rationale underlying the “free-rider” theory. If retail 

investors trust institutions to look out for their interests, why aren’t their votes aligned? 

Regardless, this premise, that shareholders vote in favor of management, creates a strong 

incentive for issuers to make efforts towards increasing retail voter participation.  
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B. Why is Retail Investor Participation So Low?  

“There are many plausible reasons for the low voting rate among retail investors.”140 For 

starters, retail investors are not required to vote their shares.141 This contrasts with the fiduciary 

duty imposed on institutions.142 Additionally, some unsophisticated investors may not realize the 

importance of voting their shares.143 Ultimately, the most likely causes of low retail participation 

are rational apathy and the fact that displeased shareholders can always sell their shares.144  

Rational apathy is perpetuated because individual shareholders operate under the 

assumption that their small stake will have little impact on the result of an election.145 Since they 

find the “process of informing and expressing” their preferences costly, a simple cost-benefit 

analysis leads them towards inaction.146 My grandfather is a semi-retired small business owner. 

He has ample discretionary time to spend on informing his voting decisions. He is not the typical 

investor.  

Compare my grandfather to Robert Stanton.147 Mr. Stanton is a practicing securities 

lawyer and retail investor.148 He has at least the same, if not greater, financial acuity as my 

grandfather. However, unlike my grandfather, Mr. Stanton is busy. He is a practicing attorney 

and father of three young children.149 While Mr. Stanton can scrape together enough time to 

comment on the SEC’s “Proxy Plumbing” concept release, he simply does not have enough time 
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to fully-exercise his voting rights.150 Because the cost of informing himself is too high, Mr. 

Stanton either votes with management or sells his shares.151 Despite his passion for corporate 

governance, Mr. Stanton has no logical option but to be rationally apathetic.  

IV. The Promise of Blockchain Shareholder Voting Platforms 

Little action has been taken to improve the American proxy system since the SEC 

published its comprehensive and candid concept release affectionately called “proxy 

plumbing”.152 As Ken Bertsch, Executive Director of the Council of Institutional Investors, 

explained in his remarks before the SEC Investor Advisory Committee, this delay may prove a 

blessing in disguise as blockchain technology has since emerged and offers to provide a 

“simpler, more reliable and secure system”.153 We are certainly at a pivotal time in the future of 

proxy voting. Many scholars echo Bertsch’s excitement. Some see blockchain technology as an 

immensely disruptive force that will eliminate the middleman in our current proxy system.154 

While others believe the roles of these institutions will simply change.155 That said, blockchain 

can improve the current proxy system in two mutually exclusive ways: it may simplify and 

disintermediate the entire process or it may provide integrity and transparency to the current 

system.156  
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A disintermediated system would completely dissolve the practice of holding shares in 

“street name.”157 Under this system all shareholders would essentially become record owners and 

the voting process would become a direct-voting system.158 In the alternative, Blockchain may be 

gradually integrated within the structure of the current financial service industry as 

intermediaries apply blockchain to enhance their current platforms.159 This is a more likely 

scenario because blockchain “may not necessarily eliminate the need for coordination or 

centralization of certain functions by trusted intermediaries.”160  

A. What Is Blockchain and Where Did It Come From?   

In 2016, David Yermack published a highly informative article discussing emerging and 

potential applications for blockchain technology in corporate governance.161 Highlighting the 

transparency, immutability, and speed of blockchain technology, Yermack envisioned 

revolutionary developments in clearing and settlement, self-executing smart contracts, financial 

statement reporting, securities ownership and shareholder voting.162 All the while, large 

organizations like the Federal Reserve, the Depository Trust & Clearing Corporation, and 

NASDAQ, were quietly researching and exploring the technology in their own right.163  
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While the financial industry is only really beginning to appreciate blockchain’s 

implications, the technology formally emerged in 2009 with Satoshi Nakamoto’s white-paper 

“Bitcoin: A Peer-to-Peer Electronic Cash System.”164 Initially, blockchain was publicly known 

simply as the technology underlying the then-infamous Bitcoin cryptocurrency.165 As Bitcoin 

rose in popularity, it did not take long for the financial services industry to realize its true value, 

the underlying blockchain foundation.166  

A. Defining Blockchain 

Like the theoretical concept of shareholder democracy, Blockchain is difficult to define 

with precision as the conversation is plagued with fluid and contested vocabulary, a symptom 

that often surrounds novel technologies.167 With this concern aside, blockchain can be defined as 

an emerging application of distributed ledger technology that harnesses the security of 

cryptography and the decentralization of peer-to-peer networks to record transactions with speed, 

transparency, and practical immutability.168  

1. How Does Blockchain Work 

Defining blockchain is one thing, explaining how it works is another. The National 

Institute of Standards and Technology (“NIST”) recently released a draft publication titled 
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Blockchain Technology Overview.169 In it, the NIST provides a high-level technical description of 

blockchain.170 This subsection attempts to translate the NIST’s findings into layman’s terms.  

Blockchain operates using the following components: transactions; blocks; hashes; public 

and private keys; addresses; nodes; and ledgers.171 A transaction can be described simply as “a 

recording of a transfer of assets.”172 In a blockchain voting platform, the asset transferred would 

be a vote. A block is a group of validated transactions.173 It can be thought of as an individual link 

in the average chain. A hash is the fixed-length output generated when data is input into a 

cryptographic hash function.174 It is a way of translating complex information into easily 

processed data. Public and private keys are mathematically related identifiers that are used in 

asymmetric key cryptography.175 They are essential components in verifying the validity of a 

transaction. Addresses are alphanumeric strings used “… as the ‘to’ and ‘from’ endpoints in a 

transaction”.176 Nodes are computers running blockchain software.177 They enable the distribution 

of the ledger and provide the computational work necessary for adding blocks to the ledger. The 

ledger is the chain itself.178 It is the running record of all transactions on the blockchain.179  

 Having introduced the components used in blockchain technology, this paragraph will 

now provide a layman’s description of a blockchain in operation. First, a user’s public key is 
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hashed to create an address.180 A transaction is initiated transferring an asset from one user’s 

address to another.181 The initiating user “signs” the transaction using their private key.182 This 

validates the transaction as genuine.183 The proposed transaction is then sent to a node for 

publishing onto the blockchain.184 The node confirms the validity of the transaction and pools the 

new transaction with older transactions waiting to be blocked.185 The node then competes against 

other nodes to satisfy the blockchain’s proscribed consensus model.186 If this node is the first to 

satisfy the consensus requirement, it earns the sole right to publish the next block onto the 

blockchain.187 Before doing so, it creates a hash of the current state of the entire blockchain 

ledger and packs that hash into the new block.188 This linking makes the blockchain practically 

immutable since every new block contains the entire history of the ledger.189 In the final step, the 

node distributes the new block to all other nodes on the network, thus perpetuating the 

distributed ledger.190  

2. The Different Blockchain Permutations  

Blockchains can vary in several ways: they can be public or private ledgers; they can be 

permissioned or permissionless; and they can use different consensus methods, like proof-of-

work or proof-of-stake.191 Each permutation serves a different purpose and has its own pros and 
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cons. The purpose of this subsection is to provide a limited overview of each permutation and 

discuss their industry implications.  

 Private and public blockchains offer fundamentally different levels of decentralization 

and anonymity.192 Public blockchains are fully decentralized and “are accessible to every Internet 

user.”193 When one contemplates the complete disintermediation of the proxy-process,194 they are 

likely advocating for a system based on a public blockchain platform.  Conversely, private 

blockchains are only accessible to participants who receive authorization from a central 

authority.195 As the name implies, a private blockchain enables organizations to control the 

confidentiality of the platform while maintaining the internal transparency inherent in distributed 

ledger technology. This quality makes private blockchains the preferred platform for many 

commercial applications.196  

 In a similar manner, permissioned or permission-less platforms provide organizations 

with varying control.197 A permissioned blockchain enables the controlling authority to limit a 

particular node’s role.198 For example, a blockchain’s central authority could designate a class of 

nodes that only have the authority to connect and send, while designating a separate class of 

nodes to receive, validate, and write.199 A permission-less blockchain does not limit the ability of 
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nodes.200 The ability to control the permissions of nodes will likely lead organizations toward 

adopting permissioned blockchains.201  

Blockchain platforms can also vary depending on the consensus protocols they employ.202 

Consensus protocols are required to synchronize the decentralized nodes in a distributed 

ledger.203 There are many consensus mechanisms.204 However, the two most common are proof-

of-work and proof-of-stake.205 The Proof-of-work consensus mechanism requires nodes to 

expend a large amount of computational power solving difficult algorithms.206 While proof-of-

stake mechanisms require the node to “bet” stake on a consensus outcome.207 It is not clear what 

consensus mechanism will dominate the financial service industry.208  

B. The Promising Characteristics of Blockchain  

Blockchain has received a lot hype for its revolutionary potential and it promises to 

improve many inefficiencies in the financial industry.209 With regards to shareholder democracy, 

blockchain promises to bring transparency and immutability to the proxy-process.210 It also 

presents the particular benefit of being easily integrated into digital and mobile systems.211 In the 
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last three years, at least 10 organizations have designed blockchain voting platforms.212 Despite 

claims of success, it is too early to determine the impact of these platforms.213 Further, their 

proprietary status prevents close analysis of their technical specifications. To see how the 

qualities of blockchain might be employed to benefit the shareholder voting process, one can 

look at Nasdaq’s most recent patent application.214 It is important to note that Nasdaq’s patent 

provides flexibility, it does not commit to a single type of blockchain.215 

Blockchain’s transparency is one of its greatest and most alluring attributes.216 This 

transparency is an inherent quality of the underlying distribution technology, it exists regardless 

of whether the blockchain is public or private.217 Public permission-less blockchains theoretically 

provide the greatest transparency since they distribute the ledger without bound.218 Ultimately, 

the degree of transparency is determined by the permissions of the platform, since a central 

authority could restrict the viewing privileges of participating nodes.219  

Assuming the adoption of a permissioned blockchain, this technology can improve the 

transparency of the proxy process in two ways. First, at a minimum, a proposed blockchain 

voting platform could give reading and writing privileges to the issuer as well as all custodians, 
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proxy servicers, and intermediaries like the DTCC.220 By publishing ownership records to the 

blockchain, this step would enable the timely and accurate determination of vote entitlement.221 

Once voting begins, blockchain’s transparent nature would facilitate instantaneous and redundant 

vote tabulations. This accuracy will provide vote finality and increase the legitimacy of elections. 

Second, the blockchain voting platform should provide shareholders with reading privileges.222 

This act would allow shareholders to trace their voting instructions from their hand to the 

ballot.223 Providing shareholders this traceability would alleviate the disenfranchisement caused 

by obscure reconciliation methods.224       

Separately, blockchain’s compatibility with mobile platforms may have a positive impact 

on the current proxy model.225 It is presumed that mobile voting platforms will increase the 

convenience exercising one’s voting rights.226 While plausible, this assumption is suspect. When 

the SEC promulgated its e-voting rules, it sought to increase voter participation by lowering the 

cost of participation.227 However, the notice and access model had an inverse effect. Retail 

investors who received full paper proxy material packages had a 36% participation rate over the 

six-year period ending in 2013.228 This was more than double the participation rate of retail 

investors who only received notice mailings over the same period.229 
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CONCLUSION 

It is said that “[t]he greater speed, transparency, and accuracy of blockchain voting could 

motivate shareholders to participate more directly in corporate governance.”230 While blockchain 

will certainly improve the integrity of the proxy system, it is unlikely to have a significant impact 

on retail participation. In one form or another, blockchain will simplify the proxy-process and it 

will bring integrity to shareholder voting.231 This will likely invigorate those shareholders who, 

under the current proxy-process, are on the fence when it comes to exercising their vote. On their 

own, blockchain voting platforms offer only a mechanical solution for a narrow issue. Without 

the radical cross-industry adoption of blockchain, they are unlikely to completely disintermediate 

America’s complex custodial-ownership model. Blockchain will protect a shareholder’s voice by 

providing transparency and accountability. However, barring radical disintermediation, 

blockchain is unlikely to reverse the dragging force of rational apathy. 
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