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Full Force and From All Directions: Exploring the Scope of COVID-19 Related Liability for

Host Businesses

LaSheyna Alexander' and Ari Afilalo'

Does mere exposure to COVID-19 while visiting or working for a business, regardless of

actual infection or proof that the specific exposure caused an infection, create a cause of action

for the resulting emotional distress? Do businesses have liability for damages arising out of

confinement measures caused by exposure to the virus that they created? Past health crises

tended to expose discrete sectors and companies. Tobacco litigation, for example, naturally

targeted cigarette-makers. The opioid crisis generated lawsuits against pharmaceutical

companies.3 In the COVID-19 pandemic, by contrast, the range of litigation scenarios and

potential defendants cut across most of America's industries.

Transportation companies, food establishments, hotels, convention halls, and virtually all

businesses reliant on physically gathering a large number of customers are exposed to liability by

customers and employees. By way of example, assume that a cruise ship resumes operations with

COVID-19 guidelines, including testing of passengers, medical facilities at ports, and state-of-

the-art equipment at a cost of hundreds of thousands of dollars a week.4 Yet, despite the

precautions human error allows onboard two young, asymptomatic carriers who infect or expose

a large number of passengers. Can those who contracted COVID-19 or merely had exposure to

the virus seek damages against the cruise company or other host business?5 The same potential

1 Graduate of Rutgers Law School, Class of 2020.
2 Professor of Law, Rutgers Law School. This co-author thanks Alexis R. Gambale and Kristen G. Scully, the

Editors-in-Chief of the Rutgers Business Law Review, for their first-rate work in publishing a special issue
dedicated to the impact of COVID 19 on businesses, and each staff editor, for their stellar work in editing our article.
' See ATRA, THE PLAINTIFFS' LAWYER QUEST FOR THE HOLY GRAIL: THE PUBLIC NUISANCE "SUPER TORT", (2020,
http://www.atra.org/wp-content/uploads/2020/03/Public-Nuisance-Super-Tort.pdf (hereinafter ATRA WHITE
PAPER).
4 Margherita Stancati, Cruise Ships Cautiously Return to the Seas, WALL ST. J., Aug. 29, 2020, at B3.
5 See, e.g., Toyling Maav. Carnival Corporation, No. 2:20CV06341 (C.D. Cal. July 16, 2020).



for liability applies to employees exposed to the virus while working for companies who do not

take, or fail to enforce, proper safety measures.6 Employees of Amazon, for example, have sued

alleging that the inadequate coronavirus protocols endangered them - as well as the public at

large.'

Given the far-reaching consequences of exposure, potential plaintiffs may include those

who suffered a lockdown because of defendant's failure to carry their load. Say, for example,

that a cautious college student returns to a school for in-person classes with stringent COVID-19

precautions. A student group holds a party at a local night club, where dozens of "walk-ins" are

allowed. That leads to a corona outbreak that shuts down the university, sending our student

home packing after two weeks of quarantine.8 Would the student's exposure and related

prejudice be attributable to the night club?

The widespread disruption caused by corona-related measures adds even more complex

layers of potential litigation. In New York City's Upper West Side, for example, the city's most

densely populated neighborhood, luxury hotels contracted rooms that lay vacant to a nonprofit

agency outsourced by the city to work with homeless men. 9 The agency transferred to those

rooms clients coming from shelters that did not have the space for social distancing. 10 A

6 Vin Gurrieri, COULD Suits Test 'Public Nuisance' Claim In Workplace Cases, LAw360 (June 9, 2020),
https://www.law360.com/articles/1281347/covid-suits-test-public-nuisance-claim-in-workplace-cases.
7 See Palmer v. Amazon.com Inc., No. 1:20-CV-02468 (E.D.N.Y. June 3, 2020).
8 See Amanda Rosa, A Few Students Threw Parties. Now an Entire SUNY Campus is Shut Down, N.Y. TIMES (Sept.
3, 2020), https://www.nytimes.com/2020/09/03/nyregion/new-york-suny-oneonta-
coronavirus.html?action click&module=Top%2OStories&pgtype=Homepage (This nightmare scenario has already
happened at a few universities. For example, the State University of New York at Oneonta shut down for the Fall
semester, after a few students organized back-to-school parties that led to a COVID outbreak that infected hundreds
of students and university staff. Students were rushed out of dorms at night to quarantine before being sent home).
9 Marlene Lenthang, Upper West Side Residents Threaten to Sue Mayor Bill de Blasio if he Doesn't Move 13, 000
Homeless People out of the Neighborhood Amid Soaring Crime and Violence, DAILYMAIL.COM (Aug. 26, 2020),
https://www.dailymail.co.uk/news/article-866797 1/Upper-West-residents-threaten-sue-Mayor-Blasio-doesnt-
homeless-people-out.html.
101 d.; PROJECT RENEWAL, PROJECT RENEWAL'S TEMPORARY USE OF THE LUCERNE HOTEL (2020),
https://images. shulcloud.com/793/uploads/2020-Documents/PRI.Lucemeone-pageir7-23-201 .pdf.



significant number of clients residing in the hotels suffer from addiction and co-occurring mental

illness,11 and some have criminal records including sex offenses. 12 After an intense public fight

with the city over allegations of botched privatization of COVID-19 care, failure to provide

psychiatric, counseling and recovery services to the mentally ill and addicted clients, overnight

surge in drug use, public sexual behavior, assaults, and other crimes, and threats of litigation, a

settlement was reached to remove the shelter. 13

In this Article, we explore the issues raised by these scenarios, highlighting general issues

of fundamental importance to the legal response to COVID-19.

Liability of Host Businesses.

Since the COVID-19 pandemic began, passengers filed hundreds of lawsuits against

cruise lines alleging negligence, gross negligence, and negligent infliction of emotional distress

("NEED"). 14 These cases revolve around a defendant's alleged failure to take proper precautions

to prevent the spread of COVID-19. Their rationale may be replicated relatively easily in cases

involving hotels, restaurants, concert halls, convention centers, and any other business activity

gathering a large number of people. In Ronald Weissberger et al v. Princess Cruise Lines Ltd.,

for example, the Grand Princess- a ship operated by Princess Cruise Lines, Ltd.- departed

11 Marianne Hettinger, Lucerne Resident Explains How the Shelter Has Improved His Life, and What He Hopes
Locals Understand, WEST SIDE RAG (Aug. 16, 2020), https://www.westsiderag.com/2020/08/16/luceme-resident-
explains-how-the-shelter-has-improved-his-life-and-what-he-hopes-locas-understand ("He says the biggest problem
at The Lucerne is that many people suffering from mental illnesses are housed there, and are not getting the proper
services, because addiction hides their root issues.").
12 Jennifer Gould et al., Owner of NYC homeless hotel says there are 'no problems' as he sells his nearby
mansion, N.Y. POST (Aug. 11, 2020), https://nypost.com/2020/08/11/nyc-hotel-turned-homeless-shelter-owner-
insists-no -problems.
13 Larry Celona & Jorge Fitz-Gibbon, New UWS group hires lawyer to address homeless issue, N.Y. POST (Aug. 19,
2020), https://nypost.com/2020/08/19/new-uws-group-liires-lawyer-to-address-homeless-issue;
https://www.westsiderag.com/2020/09/25/lucerne-residents-will-be-moved-to-wall-strect-hotel-but-another-shelter-
is-coming (September 20, 2020).

14 See Toyling Maa, supra note 5; Christopher Chao v. Princess Cruise Line, Ltd., 2:20CV03314 (C.D. Cal. Apr. 9,

2020).



from San Francisco for Hawaii on February 21, 2020.15 By March 6, 2020, 21 people on the ship

tested positive for COVID-19. 16 Then, the plaintiffs boarded the Grand Princess on March 9,

2020 at the Port of Oakland.17 That same day, the plaintiffs filed suit against defendant while still

on the ship. 18

In a NIED case, the plaintiff does not face the difficult burden of proving that exposure

caused the illness. Instead, the gravamen of the plaintiffs case is that he or she suffered

emotional distress on account of exposure to the virus. 19 In Weissberger, for example, the

plaintiffs argued that the cruise line knew of COVID-19 positive test results for those onboard

and ignored the risk of infection when it subsequently allowed passengers aboard. 2" Defendant

also allegedly failed to warn plaintiffs of their potential exposure to the virus or to actively test

passengers coming aboard. This was the case even though another of the defendant's ships -the

Diamond Princess - suffered an outbreak three weeks prior.21

Consequently, the plaintiffs sued the defendant for placing them "at actual risk of

immediate physical injury proximately caused by the defendant's negligence" (i.e. in danger of

contracting the disease).22 While the plaintiffs did not contract the virus, they sought to recover

based on the emotional distress they suffered on the ship during the quarantine.2

15 See Mot. to Dismiss at 1, Weissberger v. Princess Cruise Lines, Ltd., No. 2:20-cv-02267-RGK-SK, 2020 U.S.

Dist. LEXIS 123743 (C.D. Cal. July 14, 2020); see also Weissberger v. Princess Cruise Lines, Ltd., No. 2:20-cv-
02267-RGK-SK, 2020 U.S. Dist. LEXIS 123743, at *1 (C.D. Cal. July 14, 2020).
16 See Mot. to Dismiss at 1, Weissberger, 2020 U.S. Dist. LEXIS 123743, No. 2:20-cv-02267-RGK-SK; see also
Weissberger, 2020 U.S. Dist. LEXIS 123743, at *1.
17 See Mot. to Dismiss at 1, Weissberger, 2020 U.S. Dist. LEXIS 123743, No. 2:20-cv-02267-RGK-SK; see also
Weissberger, 2020 U.S. Dist. LEXIS 123743, at *1.
18 Id.
19 See Def's Am. Consolidated Mot. to Dismiss at 2, Weissberger, 2020 U.S. Dist. LEXIS 123743, at * 1 (C.D. Cal.

July 14, 2020).
20 Id.
21 Id.
22 See Compl. and Jury Demand at 3, Weissberger, No. 2:20-cv-02267-RGK-SK, 2020 U.S. Dist. LEXIS 123743, at

*1 (C.D. Cal. July 14, 2020).
23 Id. at2.



The potential for exposure and aggressive litigation is staggering. Indeed, many

jurisdictions recognize that a defendant may be liable for NIED when she or he causes a

plaintiffs exposure to a significant health risk like a virus caused by negligence. Cases have

included exposure to carcinogens, toxic substances, or blood or other specimens tainted with a

virus or infectious agent.24 In John & Jane Roes and 1-100 v. FHP, Inc.,25 for example, baggage

handlers brought a NIED suit against their employer for being exposed to a specimen of HIV-

tainted blood that leaked from a bag when they were unloading an airplane. The court reasoned

that exposure to HIV-positive blood represents the kind of danger that guarantees the

genuineness of a NIED claim.26 Hence, assuming the plaintiffs were actually exposed, liability

would attach "to the extent that the resulting mental distress is within the range of that

experienced by a reasonable person under the same circumstances. "27

Courts will have to make choices that will determine the extent of business' costs

necessary to operate in the face of COVID-19, and whether that is even possible given the

exposure. The early experience with consolidated cruise ship cases based on NIED shows

continued judicial sensitivity to business concerns and initial reluctance to compensate for fear of

illness without actual infection. The U.S. District Court for the Central District of California, for

24 See e.g., Barber v. Ohana Military Cmtys., LLC, No. 14-00217 HG-KSC, 2014 U.S. Dist. LEXIS 96218, at *26-

27 (D. Haw. July 15, 2014) (denies denying defendant's motion to dismiss because complaint, which claims
"[p]laintiffs suffered emotional distress because they were exposed to carcinogens at Marine Corp Base Hawaii
because of Defendants' negligent conduct" was sufficient to support a NIED claim); K.A.C. v. Benson, 527 N.W.2d
553, 559 (Minn. 1995) ("This court has long recognized that a person within the zone of danger of physical impact
who reasonably fears for his or her own safety during the time of exposure, and who consequently suffers severe
emotional distress with resultant physical injury, may recover emotional distress damages whether or not physical
impact results.")(emphasis added); Potter v. Firestone Tire & Rubber Co., 863 P.2d 795, 816 (Cal. 1993)
(recognized recognizing that "in the absence of a present physical injury or illness, damages for fear of cancer may
be recovered" under a NIED claim provided there's an actual exposure and the alleged fear stems from it); In re
Methyl Tertiary Butyl Ether Prods. Liab. Litig., 528 F. Supp. 2d 303, 311-12 (S.D.N.Y. 2007) (explained explaining
how, as more claims arose, courts established a standard to "guarantee the genuineness" and seriousness of
NIED claims based on exposure to a toxic substance or disease).
25 Roes v. FHP, Inc., 985 P.2d 661, 663 (Haw. 1999).
26 Id. at 667.
27Id. at 668.



example, dismissed a bundle of cases that came to be known as the "Fear Cases" - including the

Weissberger case - in a consolidated motion to dismiss.28

The Weissberger court expressed its concern that accepting the plaintiffs' allegations

would open the door to "a flood of trivial suits, and open the door to unlimited and unpredictable

liability." 29 The case arose under Federal maritime law, and the court applied U.S. Supreme

Court precedent limiting recovery to cases where plaintiffs "manifest some symptom of the

feared disease."3 This is a common doctrinal tool used by courts to limit NIED lawsuits, by

requiring a "physical manifestation" of the illness.31 Other doctrinal limitations on a party's

ability to recover for mental distress include requirements that the plaintiff produce accepted

scientific evidence to prove not only actual exposure to the agent but also that, given the method

of transmission of the agent, "there is a genuine basis for the plaintiffs fear of developing the

disease[ .],32

While those doctrinal tools reflect judicial reluctance to allow claims based solely on

assertions of mental anguish,33 past experience with public health crises show that other court

will assert more permissive doctrines that balance the need to limit litigation with plaintiff

concerns.4 For example, while preserving safeguards against excessive litigation, some modern

courts have construed the physical harm requirement to be solely an evidentiary tool requiring

corroboration of "mental distress claims with sufficient medical evidence of harm."35 Symptoms

28 See Weissberger, 2020 U.S. Dist. LEXIS 123743, at *2 (C.D. Cal. July 14, 2020).
291 d. at *10.
3 1 Id. at *7 (citing Metro-North Commuter R.R. v. Buckley, 521 U.S. 424, 427 (1997)).
31 See, e.g., Norfolk & W. Ry. v. Ayers, 538 U.S. 135, 141 (2003).
32 See Brownv. New York City Health & Hosps. Corp., 648 N.Y.S.2d 880, 886 (N.Y. App. Div. 1996); see also
Falcon v. Our Lady of Lake Hosp., Inc., 729 So. 2d 1169 (La. Ct. App. 1999); Harris v. U. S., 333 F. Supp. 3d 238,
248 (W.D.N.Y. 2018) (claim failed because plaintiff could not sufficiently show he "was exposed to a bloodborne
pathogen via a scientifically accepted method of transmission').
33 See source cited supra note 3; and infra note 38.
31 See, e.g., Sullivan v. Bos. Gas Co., 605 N.E.2d 805, 807 (Mass. 1993).
35 Id. at 809.



do not have to be those of the feared illness; they need only confirm to the trier of facts that the

plaintiff experienced genuine emotional distress. 36 In a recent Federal case, for instance, the

testimony of a plaintiff s therapist about plaintiff s insomnia and diagnosis of anxiety and acute

distress disorder met the standard.37 This more plaintiff-friendly policy approach, coupled with

the judicial recognition that exposure to a highly toxic substance is a case where emotional

distress is likely to be a reasonable reaction, could split the COVID-19 NIED jurisprudence into

categories of cases reaching vastly different outcomes.

How Far Does the COVID-19 "Exposure Chain of Impact" Reach?

COVID-19 cases have the potential to create a far-reaching chain of exposure that further

dilutes the normal protections of NIED. Our hypothetical college student, for instance, who was

sent home as a result of an outbreak caused by a local night club's party, may have exposed

several others whose own contacts may be traced. In addition, that student is likely to have

related damages attendant to the closure caused by the negligent behavior. Would additional

costs involved in leaving campus, perhaps giving up a school job, and finding new

accommodations be within the scope of prejudice recoverable from the defendant?

This answer will revolve not only on both traditional principles of foreseeability and the

potential application of a potent tort, labeled by plaintiffs' lawyer the "Super Tort": public

nuisance. The public nuisance doctrine has, since its early common law roots to abate injuries

affecting the public as a whole (e.g., blocking a waterway), evolved into a controversial legal

36 Id.; See also Evans v. Nantucket Cmty. Sailing, Inc., 582 F. Supp. 2d 121, 146 (D. Mass. 2008), amended by, No.

CV 05-10088-MBB, 2009 WL 10728978 (D. Mass. Feb. 5, 2009) ("The testimony regarding the permanent nature
of the condition, however, supports an award of future emotional pain and suffering as well as the loss of enjoyment
of life to the extent reasonably certain as opposed to speculative.").
17 Bassett v. Jensen, No. CV 18-10576-PBS, 2020 WL 2310718, at *9 (D. Mass. May 11, 2020).



tool that may be triggered in widespread societal problems like the opioid crisis or environmental

harm.38 In the COVID-19 context, it has featured prominently in early cases.

Recent lawsuits against corporate giants like McDonald's and Amazon, Inc., for instance,

have relied on the doctrine. In Hernandez v. Ves McDonald's, employees at a McDonald's

restaurant in Oakland alleged that the restaurant "fail[ ed]to take even the most basic precautions

to protect the health and safety of the employees, leading to a public spread of the COVID-19

disease[.],,39 Despite being fully aware of the danger, the restaurant allegedly failed to provide

adequate sanitization, training, or safety measures public health experts encouraged at the time."4

The employees, for example, were given masks made out of dog diapers and coffee filters

initially and then, after complaints, disposable masks that they were instructed to reuse for

multiple days.41 There was also no enforcement of a regular hand-washing regiment, cleaning

protocols of highly-touched surfaces, or the six feet apart standard. Additionally, the restaurant

allegedly allowed infected employees to continue working while in close proximity to other

employees and customers without warning anyone of the danger. 42 Due to these infractions and

more, the employees contracted the disease. Thus, they seek injunctive relief to force the

restaurants to comply with proper safety measures and compensation for their sufferings.

A nearly identical suit was brought against McDonald's locations in Chicago, Illinois. 44

There too, the plaintiffs alleged that the restaurants at issue provided inadequate safety

38 Joshua K. Payne & Jess R. Nix, Waking the Litigation Monster: The Misuse of Public Nuisance, U.S. CHAMBER

INSTITUTE FOR LEGAL REFORM, at 33 (March 2019), https://www.instituteforlegalrefonn.com/uploads/sites/1/The-
Misuse-of-Public-Nuisance-Actions-2019-Research.pdf.
'9 Compl. at 46, Hernandez v. Ves McDonald's, No. RG20064825, 2020 WL 3288054, at *1 (Cal. Super. June 16,
2020).
4oId. at 47-48.
41Id. at 57.
42 Id. at 54-55.
43 Id. at 2-3, 8.
44 See Massey v. McDonald's Corp., No. 2020-CH-04247, 2020 WL 2747338, at * 1 (Ill. Cir. Ct. May 19, 2020).



equipment, guidance, and training to protect against the spread of COVID-19, despite assurances

otherwise.45 Similarly, employees of Amazon, Inc. brought a public nuisance lawsuit against the

corporation based on allegedly insufficient coronavirus protocols.46 Just like the NIED cases,

whether these suits will be successful depends on the policy sensitivities of the jurisdiction in

applying malleable standards.

Generally, a particular activity constitutes a public nuisance when the following

elements are met: "(1) the existence of a public right; (2) a substantial and unreasonable

interference with that right by the defendant; (3) proximate cause; and (4) injury." 47 With regards

to the first element, a public right is "collective in nature and not like the individual right that

everyone has not to be assaulted or defamed or defrauded or negligently injured.",48 A public

nuisance, then, usually "occurs in a public place, or where the public frequently congregates, or

where members of the public are likely to come within the range of its influence.49

Plaintiffs have a very strong argument that there is a public right under the tort's first

element. Distinguishable from a pot hole in a store's parking lot, the plaintiffs against

McDonald's and Amazon, Inc. will probably succeed in claiming that the companies' failure to

implement adequate safety measures constitutes a public nuisance because it affected the

community at large rather than just a particular group as the disease allegedly spread beyond the

defined community of the staff and customers to their families and neighbors." The very nature

" Id. at * 17.
46 See Palmer, supra note 7.
17 Bums v. Simon Props. Grp., LLP, 996 N.E. 2d 1208, 1212 (Ill. App. Ct. 2013).
48 RESTATEMENT (SECOND) OF TORTS § 821B, cmt. g, at 92 (Am. L Inst. 1979).

19 Bums, supra note 47, at 1212.
1o Id. (reasoned that a pothole in a parking lot did not constitute a public nuisance because it affected a defined

portion of the community rather than the "community at large").



of a contagious disease like COVID-19 is not as defined as a pothole in the road, after all, and

the companies' conduct interferes with the public good of health.51

The plaintiffs also may well have a strong case under the second element (unreasonable

nature of activity) because of a business' failure to provide them with adequate safety measures

in violation of the applicable state's safety guidelines "Whether an interference with a public

right is unreasonable will depend upon the activity in question and the magnitude of the

interference it creates."52 Activities that violate a state law or local ordinance, for example, are

normally "considered unreasonable if they interfere with a public right." 53 Moreover, lawful

activities that "nonetheless create a substantial and continuing interference with a public right"

have also met this standard.54

Causation is related to the failure to comply with guidelines and also appears to be a win

for the plaintiffs. If as alleged, the McDonald's restaurants fully knew of the danger of COVID-

19 and still failed to provide adequate safety measures as dictated by the state's guidelines, then

the plaintiffs will have been exposed to the disease as well as exposed it to the public. 55 As such,

the nuisance-causing instrumentality at the time that the damage - plaintiffs' contraction of

COVID-19 - occurred was the defendants' lack of adequate safety measures for the plaintiffs'

health.

The principal defenses will, here again, be policy-based rather than doctrinal. As the

Institute of Legal Reform report succinctly put it: Unlike courts, legislatures and expert agencies

51 See State v. Lead Indus., Ass'n, Inc., 951 A.2d 428, 448 (R.I. 2008) (quoting American Cyanamid Co., 823 N.E.2d

at 131) ("[A] a public right is the right to a public good, such as 'an indivisible resource shared by the public at
large, like air, water, or public rights of way.").
52 Id. at 447.
51 Id.; see, e.g., Pucci v. Algiere, 261 A.2d 1, 10 (R.I. 1970) (dilapidated structure in violation of local ordinance).
51 Id.; see, e.g., Woodv. Picillo, 443 A.2d 1244, 1245-48 (R.I. 1982) (chemical dump that emitted noxious odors
and eventually caught fire, causing multiple explosions and groundwater contamination).
55 See Compl., supra note 39, at 46-48.



are uniquely capable of considering the problem holistically and balancing all of the competing

interests with the complete picture in view.56 The response from the ATRA report is equally to

the point:

"One can only imagine the scene inside the plaintiffs' lawyers' R&D
laboratory for expansive liability theories when they created today's public
nuisance litigation: 'Let's come up with a way to sue manufacturers without
having to prove product liability,' said one personal injury lawyer.
'Wouldn't it be great if this new legal theory did not even require us to prove
fault,' added another. 'I know, let's get rid of causation too! And, while
we're at it, let's figure out how to bring these new lawsuits on behalf of a
whole bunch of people without having to deal with those pesky class action
rules. Mix a little bit of this and a little bit of that, and bam A 'Super Tort'
is born. That is today's public nuisance litigation in a nutshell."

As with NIED, these prudential considerations have swayed the courts in the early

COVID-19 cases. "The strongest defense might be rooted in public policy considerations

regarding whether agencies like Occupational Health and Safety Administration ("OSHA") or

processes like workers' comp were intended to protect workers and not the public nuisance

doctrine[ .],,57 Essentially, the defendants have argued, the courts are less suitable venue to decide

the matters at issue than regulatory agencies like OSHA. The U.S. District Court for the Western

District of Missouri upheld this argument in a suit similar to McDonald's where the plaintiffs

sought injunctive relief to remedy the meat-processing facility's lack of proper safety

measures. 58There, the court granted the defendants' motion to dismiss "pursuant to the primary-

jurisdiction doctrine to allow the OSHA to consider the issues raised by this case.",59 The court

56 Joshua K. Payne & Jess R. Nix, The Misuse of Public Nuisance, U.S. CHAMBER INST. FOR LEGAL REFORM, Mar.

2019, at 1 https://www.instituteforlegalrefonn.com/uploads/sites/l/The-Misuse-of-Public-Nuisance-Actions-2019-
Research.pdf.
57 See Gurrieri, supra note 6.
58 See Rural Cmty. Workers All. v. Smithfield Foods, No. 5:20-CV-06063-DGK, 2020 U.S. Dist. LEXIS 78793, at
* 1-2 (W.D. Mo. May 5, 2020).
59 Id. at *2.



reasoned that OSHA's mission to "[enforce] occupational safety and health standards"

specifically positions the regulatory agency to hear the case and any determination of said

agency would "[maintain] a uniform source for guidance[ .],6o While the court's ruling would

only bind the defendants' conduct, it could potentially "lead to inconsistent regulation[ .]" 61

Conclusion.

COVID-19 is a "diabolical" virus, "[a]lmost unmatched in the annals of emerging human

contagions, it has parlayed a few chance infections into a pandemic of around 27 million

confirmed cases so far.",62 The issues that we explore in this Article are not novel in that health

crises have confronted the legal system in the past and doctrinal tools are available to frame their

adjudication. The unique violence the virus, however, magnifies the potential exposure of

defendants throughout the entire American marketplace. The Secretary of Health and Human

Services has already invoked the government's power to limit liability for medical

countermeasures to treat COVID-19. 63 As research into vaccine or treatment progresses,

Congress and State legislatures similarly will need to assess the magnitude of liability arising

from COVID-19, its impact on economic recovery, and the extent to which it should be limited.

6 1 Id at *24.
61 Id
62 Robert L. Hotz & Natasha Khan, 'Really Diabolical': Inside the Coronavirus that Outsmarted Science, WALL ST.

J., Sept. 7, 2020, at B2.
63 KEVIN J. HICKEY, CONG. RESEARCH SERV., LSB10443, THE PREP ACT AND COVID-19: LIMITING LIABILITY FOR

MEDIAL COUNTERMEASURES 1 (2020).


